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tHE IMPORTANCE OF A WORD IN THE RESPONDEAT 
SUPERIOR DOCTRINE 


For many years it has been the general understanding and the 


usual text-book formula for stating the respondeat u perior rule that 
lovers are responsible ior the torts of their employees committed 
n the course of their emplovment. ‘That is, to make a master lable 


in tort it was necessary to show that the wrongdoer was his servant. 
that he had committed a tort and that it had been done in the course 
of his employment. As Story said,’ the principal was liable to third 
persons for the frauds, deceits, concealments, misrepre sentations, torts, 
negligences and other malfeasances or misfeasances and omissions 
duty of his agent in the course of his employment, and Winfe 
others still categorically lay down that the master is liable for any tort 


which the servant commits in the course of his employment.* 


Yet in 1946 Uthwatt J. (as he then was) decided Tcerne v7. Bean’s 
Express Ltd” on quite a different understanding of the rule There 


the action was brought by the widow of a man who had. contrary to 
the instructions given by the defendants, been given a lift in a van by 
one of their employees and who had been killed as a result of that 
employee’s negligence. It was clear that a tort had been committed 


] } } late? ] . 
iy question ft pe determ dd Was 


by the driver; it seemed that the on 
whether the injury to the deceased had been committed in the course 
of the driver’s employment. But Uthwatt J. did not approach the 
matter in that way. In his view it was not the torts of the servant 
that were attributed to the master, but the acts of the servant. The 
mere fact that in a suit for negligence the wrongdoer has broken a duty 
of care which clearly existed as between him end the persen inju 

does not necessarily in all cases, questions of scope of employment 
aside, involve liability for the master. It has to be shown that a duty 

' 
| 


of care was owed by the master to the injured person. If it existed, 


1° 


then the negligent act of the servant. being attributed to the master, 


was a breach of that duty. If it did not, then the master was not 
responsible even though the act done was ene which the Court would 
have held to have been within the course of employment. As_ the 
case of both master and servant, but the facts before him presented 
an instance where it did not, for the reason that vis-a-vis the employers, 
the dead man was a trespasser and in the circumstances thev owed 


him no duty to take care with respect to the proper driving of the van. 


1. Storv on Agency, sec. 452. 

2. Text Book of the Law of Tort, 5th Ed. (1950) at 117, and see Batt, La f Maste) 
and Servant, 4th Ed. 247, Prosser on Torts 470. 

3. (1946) 62 T.L.R. 155. 
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To many people this was a new way of looking at respondeat 
superior. When Twine’s Case went on appeal? a similar line was taken, 
though the judgment of Greene M.R. (with which Morton and Tucker 
L.JJ. agreed) complicated the issue by a ruling that the driver, in 
giving a lift to the deceased man, was not acting within the scope of 
his employment and the two things are of course by no means the 
same. Let us take the simple facts of this case as a basis for discussion. 
An employee, in driving a vehicle in the course of his ordinary duties, 
gives a lift to a person, despite express instructions from his employers 
not to do so. That person is injured through the careless driving of 
the employee and brings an action against the employers. In Uthwatt 
J.s view, the plaintiff was owed no duty of care by the employers 
because to them he was a trespasser and thereupon the action fails; 
if, however, we say that a master is responsible for the torts of his 
servant committed within the course of his employment, clearly here 
is a tort committed by the servant; we are then left with the question 
whether the injuries were inflicted in the course of employment and 
in considering that issue it is established that an act prohibited by a 
master is not necessarily outside it.* Accordingly, it is possible, in 
these circumstances at least, to reach a different result depending upon 
which avenue of approach is adopted. 


The point at issue is important and its importance is illustrated by 
two recent cases in the Court of Appeal, Conway v. George Wimpey 
and Co. Ltd.® and Young v. Edward Box & Co. Ltd.". The facts of 
the former are very similar to those in Twine’s Case. Despite express 
orders to the contrary from his employers, the driver of one of the 
defendants’ lorries gave a lift to the plaintiff who, on alighting, suffered 
injuries through the carelessness of the driver. The Court of Appeal 
held that on the findings of the jury the plaintiff was a trespasser on 
the lorry and that the case was directly covered by Twine v. Bean’s 
Express. It is quite clear from the judgment of Asquith L.J. (with 
which Birkett and Cohen L.JJ. agreed) that the Court was following 
the reasoning of Uthwatt J., dealing with the issue from the point of 
view of the plaintiff as a trespasser and not from the scope of employ- 
ment angle, though that was discussed, the conclusion being reached 


that it was “unnecessary really to decide whether this second ground 
is valid or was established”.® 


A sharp contrast with this judgment is that of Denning L. J. in 
Young v. Edward Box & Co. (It is not the only judgment of his that 
differs from an opinion expressed by Lord Asquith (as he now is). 


4. (1946) 62 T.L.R. 458 

5. Limpus v. London General Omnibus Co. (1862) 1 H. & C. 526, Bugge v. Brown 
(1919) 26 C.L.R. 110. 

6. [1951] 1 T.L.R. 587. 7. F2961) 1 ELE: Tes. 

8. [1951] 1 T.L.R. at 591. 
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Most cf us have amused recollections of the “timorous souls” indict- 
ment in Candler v. Crane Christmas & Co.*). The plaintiff, on his way 
home after work on a Sunday, was, with the consent of the foreman 
and of the driver, given a lift on one of his employers’ lorries. Being 
injured in the course of the journey through the negligence of the 
driver he sued his employers. In the Court of Appeal Somervell and 
Singleton L.JJ. held that as the right to give the plaintiff leave to ride 
on the lorry was within the ostensible authority of the foreman, the 
plaintiff was a licensee and not a trespasser and he was therefore 
entitled to succeed. But Denning L.J. was not prepared to accept the 
proposition that the plaintiff was a licensee; in his view he was a 
trespasser so far as his employers were concerned. Accordingly, there 
was presented to him for solution the same problem that arose in 
Conway’s Case and his answer brings into sharp relief the wide cleav- 
age of opinion that exists between this outspoken Judge and many of 
his present day English brethren. 


In his view in all cases where it is sought to make a master liable 
for the conduct of one of his servants the first question is to see 
whether the servant is liable. If to that question an affirmative answer 
is given, the next step is to ascertain whether the master should be 
made responsible for the servant’s liability. In the instant case the 
liability of the master did not depend on whether the plaintiff was a 
trespasser or not but on whether the driver of the lorry was acting in 
the course of his employment in giving the plaintiff a lift. In 
determining that question the fact that permission had not been given 
by the master or that there had even been express prohibition did not 
necessarily put the driver’s act outside the course of his employment 
and here in fact the driver was acting within the scope of his employ- 
ment. Denning L.J. thus arrives at the same answer as his fellow 
Lords Justices but by a different path and by a path that runs directly 
counter to that by which Asquith L.J. reached his decision in the 
earlier case. ‘To the former “the liability of the master does not depend 
on whether the passenger was a trespasser or not’!®; for the latter that 
is the crux of the question. If the passenger is a trespasser vis-a-vis 
the master-owner, for the Conway Court that it is decisive; for 
Denning L.J. “that is not of itself an answer to the claim.” 


The conflict in these two cases as authorities is apparent; it stems 
from opposing views of the nature of the master’s responsibilities for 
the wrongdoings of his servants. This, then, requires further in- 
vestigation and analysis. Perhaps an inquiry into the history and 
evolution of the doctrine might throw some light on the problem; to 
the same end it might be useful to investigate the rationale or the 
underlying theoretical basis of the rule. 


9. [1951] 1 All E.R. 426. 10. [1951] 1 T.L.R. at 794. 
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For two reasons, however, it is not essential to delve too deeply 
into the historical aspect of this topic; firstly, it has already been more 
than amply covered elsewhere!!; secondly, it does not, in fact, help us 
a great deal in connection with the present problem. But a few para- 
graphs will not be amiss, even if only to serve as an aide-memoire to 
those who have read Holmes and Holdsworth and as some kind of 
background for those who have not. One of the most interesting 
points that Holmes makes (and it is obvious, once made) is that the 
master’s liability for his servant’s wrongdoing is an exception to the 
general principle of agency, inasmuch as in agency liability for acts 
done by an agent corresponds with, or is correlative to, the authority 
conferred on him by his principal, whereas the liability of a master 
for a servant's acts does not correspond with, but exceeds, the actual 
authority conferred; yet on the face of it the master-servant relation- 
ship is but a particular instance of the more general principal-agent 
relationship. Why, then, the difference? The answer lies, as with 
sO many apparent anomalies, distinctions, differences and exceptions 
in English law, in history. 


The doctrine of respondeat superior, as we know it, is of fairly 
recent origin: it acquired its present-day form in a series of develop- 
ments during the late seventeenth and early eighteenth centuries. Its 
ancestral ties, however, can be traced back to medieval times in the 
rule which made householders liable for damage by fire caused by 
their servants!” and in the rule imposing liability on sheriffs and bailiffs 
and other officers of the Crown for the wrongful acts of their 
subordinates.'* But in general the position from the Middle Ages 
until the late seventeenth century was that the master in the absence 
of special authority to do the particular act was not liable for his 
servant's wrongdoing.'* In other words, the general agency rule 
applied. 


It was mainly the work of Holt C.J. which introduced and firmly 
established the new idea that a master should be made responsible for 
implied commands and thus introduced the notion that he could be 
held liable for wrongdoing in the course of the servant’s employment 
though the act causing harm was not one which the raster had 
specifically commanded or authorised. As Holdsworth points out, 
the seventeenth century was a century of great expansion and extensive 
changes in all branches of commerce and industry, factors which called 


for alterations in the old principles which governed this branch of the 


11. See Holmes, dgencv, 4 Harv. L.R. 345, 5 Harv. L.R. 12 and Holdsworth, 
History of English Law, Vol. VIII, 472. 

12. Beaulieu v. Finglam Y.B. 2 H. iv 18, pl. 6; Tuberville v. Stampe 1 Ld. Raym. 264. 

13. See Boson v. Sandford 3 Mod. 323-4. 

14. For a late example see Kingston v. Booth (1685) Skinner 228. 

15. H.E.L. Vol. VIII at 473. 
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law. Ina series of cases Holt expounded the new doctrine. In Boson 
v. Sandford'® he gave judgment against a master on the principle that 
‘whoever employs another is answerable for him and undertakes for 
his care to all that make use of him.” In Tuberville v. Stampe™ in 
1698 he laid down that “if my servant doth anything prejudicial to 
another, it shall bind me, when it may be presumed that he acts by 
my authority, being about my business. 


“18 From the outset the new 


liability was limited to cases where the servant was about the master’s 
business, as appears clearly from the judgment of Holt C.J. in 
Middleton v. Fowler’® in which he said: “No master is chargeable with 
the acts of his servant but when he acts in execution of the authority 
given by his master and then the act of the servant is the act of the 
master”. ‘The last sentence is interesting from the present point of 
view. It says, it will be noticed, “and then the act of the servant is 
the act of the master,” not that the tort of the servant is the tort of 
the master. Similar words appear in the judgment of Littledale J. in 
Laugher v. Pointer: “Such servants represent the master himself and 
their acts stand upon the same footing as his own”. 


Isolated sentences such as these are the only clues, if such they 
can be called, which the cases of this formative period provide for the 
solution of the puzzle which has just recently presented itself. 
Digging into the past does not help us very much with this controversy 
though what little assistance can be gained would seem to range itself 
on the side of those who take the view expounded by Asquith L.J. and 
not on the side of those who agree with Denning L.]. 


Nor is much more to be gained from an inquiry into the rationale 
of the doctrine. Many reasons have been put forward to justify this 
exception to the general principles of agency. Most of them are dis- 
cussed, only to be dismissed, by Holdsworth?! — that the master by 
implication undertakes to answer for his servant’s wrongdoing; that the 
servant has implied authority so to act; that a master who chooses a 
careless servant is liable for making a careless choice and so on. The 
true reason, and Holt C.J. was quick to recognise and ex- 
pound it, was public policy. In Hern v. Nichols?? and in Wayland’s 
Case** he based his ruling on the principle that if someone was to lose 
as a result of a servant’s wrongdoing it was more reasonable that the 
master should suffer than a stranger. These words are echoed by 
Isaacs J. in Bugge v. Brown4 and by other Judges elsewhere and it is 
now generally agreed that noticns of policy and justice are the only 
acceptable basis upon which the doctrine can rest. That being so, 


16. 3 Mod. 323. 17. Com». 459. 

18. See also Hern v. Nichols 1 Salk. 289; Jones v. Hart 2 Sal. 441; Sir Robert 
Wavland’s Case 3 Salk. 234. 

19. (1699) 1 Salk. 282. 20. 5 B. & C. 547, 553. 

21. AE.L. Vo Vill 477 22. 1 Salk. 289. 

23. 3 Salk. 234. 24. (1919) 26 C.L.R. 110, 117 
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what help does it give us in our present inquiry: In the specific field 
in which the recent cases have lain, perhaps quite a lot, if the cases 
leave the matter open. In England, where accident insurance is 
nation-wide and nation-controlled, there no longer exist to the same 
extent the social necessities and requirements of justice which gave 
birth to the doctrine and therefore a narrowing of the rule might well 
be justifiable; in Australia, on the other hand, with no such universal 
scheme of insurance it would seem that the reverse is true and that 
the burden should still fall as between two innocent persons upon him 
who employed the wrongdoer. To some it might appear just and 
necessary that that burden should include responsibility for injury even 
to a trespasser, that it is socially desirable that the operators of 
vehicles should be responsible for injuries negligently inflicted upon 
even uninvited passengers and that the cost to industry, easily covered 
by insurance and generally passed on in the price of its product, would 
not be too heavy to bear. 


But is it open to decide such an issue upon policy considerations: 
What of the cases? Twine v. Beans Express, Conway v. George 
Wimpey & Co. and Young v. Edward Box & Co., all recent authorities, 
have already been discussed. Other cases are not entirely lacking. In 
the judgment of Bramwell B., delivered on behalf of the Court in 
Degg v. Midland Railway,** there is a relevant dictum: “If a servant 
is driving his master in a carriage and a person gets up behind and the 
servant, knowing it, drives carelessly and injures that person, the 
servant may be liable but why the master? The law for 
reasons of supposed convenience, more than on principle, makes 
the master liable in certain cases for the acts of his servants 

This is a responsibility that law has put upon them; there 
is a duty on them to take care that their servants do no harm to others 


by negligence in their work for their master . . . The public interest 
may require this for the public benefit but why should a wrongdoer 
(a trespasser) have power to create such a... duty”.2® The case of 


Houghton v. Pilkington" goes even further, for there the plaintiff was 
actually invited on to the defendant's milk cart by one of his drivers 
who had no express instructions forbidding such an action and yet it 
was held that in the absence of implied authority to give lifts, no duty 
was imposed on the defendant. A similar conclusion was reached by 
Angas Parsons J. in Kohler v. Howson®® in much the same circum- 
stances. He said: “The driver was guilty of a breach of duty ... and 
it is contended that this negligence was in the course of his employ- 


ment because it was the driver’s duty to drive. It seems to me that 


25. (1857) 1 H. & N. 773. 26.- At 781. 
27. [1912] 3 K.B. 308. 28. [1922] S.A.S.R. 341. 
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this is a confusion of the matter. No duty was imposed on the 
defendant because the plaintiff was given a ride .../ am unable to 
see that the defendant owed any duty to the plaintiff” .*® 


There appears to be very little other authority; that which has 
been discussed supports the view of Asquith L.J. and not that of 
Denning L.J. If the former opinion is established it certainly solves 
the difficulties which have been found with cases such as Smith v. 
Moss.*° For example, the editor of Salmond, in criticising the decision 
of Charles J. in that action, takes the hitherto orthodox view of the 
respondeat superior doctrine that it is the tort of the servant for which 
the master is responsible. The facts were that the plantiff was injured 
owing to the negligent driving of her husband who, at the time, was 
driving as the agent of his mother, against whom the action was 
brought. The wife could not bring an action against her husband 
owing to the fact that under the Married Women’s Property Act of 
1882 a wife could not sue her husband in tort for personal injuries. 
The argument in Salmond*! is that as the husband in such circum- 
stances had committed no tort his mother could not be vicariously 
liable. But now even if it be assumed that there was no tort as be- 
tween husband and wife and that the effect of the Married Women’s 
Property Act is not just to make a right of action for personal injury 
to a wife unenforceable against the husband, the argument no longer 
holds water because the question whether the servant has committed 
a tort is irrelevant. The defendant was liable for his own breach of 
duty committed through the act of her son who on this occasion was 
acting as her servant or agent. The same reasoning applies to Waugh 
v. Waugh*? in which the facts were essentially the same as in Smith 


v. Moss. 


But assuming the content of the respondeat superior principle to 
be that which Uthwatt J. put forward in Twine’s Case, it surely does 
not necessarily mean that in no case will an injured trespasser be able 
to rely on it. The decision of the House of Lords in Excelsior Wire 
Rope Co. v. Callin,3* as explained by the Court of Appeal in Mourton 
v. Poulter** and as supported by the remarks of Lord Atkin in Hillen 
v. I.C.1.3* indicates that at least in relation to land vicarious liability 
can be imposed on a master for negligent injuries inflicted upon a 
trespasser by his servants. To what extent, if any, this as yet hesitant 
principle can be applied to trespassers on vehicles remains to be seen. 
Logically there seems no ground for any differentiation but the recent 
cases indicate a conflict, and although the Uthwatt understanding of 


29. At 344. My italics in both cases. 30. [1940] 1 K.B. 424. 
31. See 10th Edition at 66. 32. [1950] S.R. N.S.W. 210. 
33. [1930] A.C. 404. 34. [1930] 2 K.B. 183. 


35. [1936] A.C. 65, 70. See, too, the Canadian case of Htatt v. Zien [1939] 
2 D.L.R. 530. 
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respondeat super s possibly correct, it may well be that Uthwatt J. 
and Asquith L.]. in applying it to the case of trespassers on vehicles as- 
sumed too hastily (for their judgments are silent cn the point) that 


the master could owe them no duty of care.*" 


R. W. BAKER* 


36. See Lynch v. Nurdin 113 E.R. 1041; Davies v. Swan Motor Co. [1949] 2 K.B. 
291, 327; Glanville Williams, Joint Torts and Contributory Negligence, 204 n.8 


* LL.B. (Tasmania), B.C.L., B.Litt. (Oxford); Professor of Law and Dean of 
the Faculty of Law in the University of Tasmania: author of The Hearsay Rule. 


THE FINALITY OF JUDICIAL DECISIONS 
(1) INTRODUCTION, 


In Rola Co. (Australia) Pty. Ltd. v. Commonwealth! the High 
Court of Australia decided that a “judicial” can be distinguished from 
an “administrative” tribunal by the fact that judgments and decrees 
of judicial tribunals are final and conclusive (subject only to appellate 
judicial review), whereas decisions of administrative tribunals are not.” 

Distinctive of any “judicial” decision is the rule that at some stage, 
which is dependent upon the jurisdiction and procedure of the particu- 
lar tribunal and upon the particular case, the tribunal which makes it 
becomes functus officio. Even though some other tribunal may be able 
to review the decision on appeal or otherwise, the general rule is that 
the decision is final and conclusive so far as the tribunal which made it 
is concerned and that it cannot thereafter be reviewed by that tribunal. 


‘To every such decision there also applies the Doctrine of Res 
Judicata. This does not preclude the parties resorting to any avenues of 
judicial appellate review that may be open to them, but the rules as to 
ves judicata lay it down that, in general, if the parties either do not 
explore or unsuccessfully explore those avenues, they cannot subse- 
quently challenge the final decision, whatever it might be, in any other 
proceedings whatsoever in any judicial tribunal at all. This is so even 
if a judicial tribunal should happen, in the course of some other pro- 
ceedings, to form an opinion that the particular earlier decision has 
been decided contrary to some ratio decidendi, or other rule of law, 
which because of the Doctrine of Stare Decisis should have been bind- 
ing upon both the former tribunal and the latter. 


(2) THE DOCTRINE OF RES JUDICATA. 
(i) The Nature of the Doctrine. 


If any judicial tribunal in the exercise of its jurisdiction delivers 
a judgment which is in its nature final and conclusive, the judgment 
is res judicata. If in any subsequent proceedings (unless they be of 
an appellate nature) in the same or any other judicial tribunal, any 
fact or right which was determined by the earlier judgment is called 
in question, the defence of res judicata can be raised. This means in 


effect that the judgment can be pleaded by way of estoppel in the 
subsequent case. 


. (1944) 69 C.L.R. 185. 

The distinction between, on the one hand, a judicial decision which is unchal- 
lengeable except by following prescribed avenues of judicial appellate review, 
and, on the other, a non-judicial decision or mere opinion, often depends for its 
usefulness as a practical test upon pre-knowledge as to which instrumentalities 
are judicial and which are not. However, this test is oftentimes circuitous in 
its operation. It is frequently possible to determine whether a decision is a 
“judicial decision’”’ only after it has been determined whether the instru- 
mentality which made it was a judicial tribunal; and vice versa. 


w= 
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If the cause of action which led to the judgment is really the same 
as that in the subsequent proceedings (that is, if the matters in con- 
troversy are identical, even though the form of proceedings in which 
they are raised is different); if the judgment was a “final and con- 
clusive” one as to the merits; if the tribunal which delivered the judg- 
ment was a judicial tribunal and was at the time not exceeding its 
jurisdiction; then the plea of res judicata will succeed. It will succeed 
if pleaded in any judicial tribunal whatsoever, and not merely in the 
tribunal by which the judgment was delivered. In such circumstances, 
it is futile to endeavour to raise exactly the same matter again in new 
judicial proceedings. The only possible course is to endeavour to get 
rid of the res judicata by some form of appeal or other form of appel- 
late review, should any be available. If no such means are available, 
then the res judicata cannot be impeached in any judicial proceedings 
whatsoever. 

In the following passage® there are enumerated the circumstances 
to which the Doctrine of Res Judicata is applicable:— 

“(1) Where an issue of fact has been judicially determined 
in a final manner between the parties by a tribunal having juris- 
diction, concurrent or exclusive, in the matter, and the same issue 
comes directly in question in subsequent proceedings between the 
same parties; 

“(2) Where the first determination was by a Court having 
exclusive jurisdiction, and the same issue comes incidentally in 
question in subsequent proceedings between the same parties; 

“(3) In some cases where an issue of fact affecting the status 
of a person or thing has been necessarily determined in a final 
manner as a substantive part of a judgment in rem of a tribunal 
having jurisdiction to determine that status, and the same issue 
comes directly in question in subsequent civil proceedings between 
any parties whatsoever.” 

Pleas of res judicata in civil cases have their parallel in criminal 
cases in pleas of autrefois convict and of autrefois acquit; and the 
Doctrine of Res Judicata is usually taken to include the two latter 
kinds of pleas. 

(ii) The judgment is not res judicata unless it is final and conclusive. 

The Doctrine of Res Judicata enables controversies to be submitted 
to judicial tribunals with an assurance that, whatever judgment or order 
is finally made as a result of the hearing and of any review thereof, it 
will for all purposes be final and conclusive in respect of the matters 
which were in issue in the case. This doctrine is partially expressed in 
two legal maxims: Interest reipublicae ut sit finis litium, and Nemo 
debet bis vexari pro eadem causa. 


3. Halsbury’s Laws of England (2nd Edn.) Vol. 13, p. 399. 
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Consequently, a judgment is res judicata only if it is a final one.* 
The doctrine does not operate in favour of “interlocutory” judgments. 
In this connection, however, the term “final” has rather a special mean- 
ing. “A judgment which purports finally to determine rights is none 
the less effective for the purposes of creating an estoppel because it is 
liable to be reversed on appeal, or because an appeal is pending, or 
because for the purpose of working it out inquiries or accounts have to 
be taken”.® 

However, for the doctrine to be applicable in any particular case, 
the proceedings must have resulted in a judgment or decree; a mere 
verdict, without a subsequent judgment or decree, is not res judicata. 


Some record of the act of the judicial tribunal on which the 
estoppel is to be based must be available to the second tribunal, or a 
valid reascn must be given why it cannot be produced. Nevertheless 
the Doctrine is not a technical doctrine applicable only to “records” 
strictly so called. A judgment or decree, and the issues which it has 
decided, can usually be proved satisfactorily in subsequent proceedings 
even if there is no formal “record” in existence, or if the formal “record” 
is not tendered in evidence. 

Therefore, the Doctrine of Res Judicata operates in favour of “final 
and conclusive” judgments of judicial tribunals which are not of record 
as well as of courts of record. 


(3) RULES WHICH DETERMINE WHEN A JUDICIAL 
TRIBUNAL BECOMES FUNCTUS OFFICIO FOR 
VARIOUS PURPOSES. 

(1) The conception of a judicial tribunal being functus officio. 


Complementary to the Doctrine of Res Judicata is the conception 
that, when a judicial tribunal becomes functus officio in respect of a 
particular case, its powers and jurisdiction are exhausted in respect 
of that case. 


In order to decide whether a judicial tribunal has or has not 
become functus officio, somewhat different rules are applied according 
to circumstances. Or, to state the point in another way, there are 
four different meanings of the term. 


The first three meanings, and the rules from which they are de- 
rived, are primarily relevant to applications for revisions of decisions 


4. Sometimes it is said that a judgment is ves judicata only if it is “ final and 
conclusive.”’ This phrase is probably derived from the fact that, in the older 
authorities, ‘“‘ estoppel’’ was frequently called ‘‘conclusion.’’ <A plea of res 
judicata operates as an estoppel if the plea is based upon a judgment which is 
“ final and conclusive.’ 

Halsbury’s Laws of England (2nd Edn.) Vol. 13, p. 403. On the other hand, 
it has to be kept in mind that, if a judgment is not intended to be final and is 
therefore not a ves judicata, it nevertheless may be sufficient to ground an estoppel 








12 The University of Queensland Law Journal 

or for re-trials. The first of these points out that, if a tribunal becomes 
totally defunct as a judicial tribunal, it becomes functus officio in 
respect of decisions made by it before it becomes defunct. The second 
and third indicate the limits of a judicial tribunal’s powers to revise 
its own decisions or to re-try any case after decisions made by it in 
the original trial have been rescinded. 

The fourth meaning, and the rule from which it is derived, is 
primarily relevant to the conditions upon which prohibitions will be 
issued, 

The above-mentioned rules which determine when a_ judicial 
tribunal becomes functus officio for various purposes, merit closer 
analysis. 

(ii) 4 tribunal becomes functus officio if it ceases to exist as a 

judicial tribunal. 

(a) A Summary of this first rule. 

There is a rule that if a judicial tribunal, aiter giving a decision 
as to the merits of a case, ceases to exist as an instrumentality in its 
previous form or at all, or is deprived of all the judicial functions it 
previously possessed, it is functus officio in respect of that case. 

The House of Lords decided in Jn re Clifford and O'Sullivan 
that a “military court” established to execute martial law was not a 
judicial tribunal of any kind and, never having possessed a judicial 
officitum of any kind, could never be functus officio. Lord Sumner 
went on, however, to say in an obiter dictum that, even if it had been 
a judicial tribunal, its existence had been merely temporary, end that 
as a consequence of its “dispersal” the military officers who had been 
members of it would have become functi officio: 

“It had no element of permanency. . . . Having reported to 

the commanding officer, the officers comprising the ‘tribunal’ were 

gdefinitely dispersed . . . and the so-called ‘tribunal’, if it ever 

existed, ceased to exist. There is no analogy whatever between 

such a ‘tribunal’ and a permanent institution . . . nor was there, 

in that case, any power in the ‘tribunal’ to reconsider its decision 
or its sentence”’.* 

It would seem that similar considerations may apply even to a 
judicial tribunal which, although it had been a “permanent” tribunal 
at the date it delivered judgment in a case, is later deprived by legisla- 
tion of either its existence or its judicial functions. 


6. (1921) 2 A.C. 570, at p. 591. As to military courts established by belligerents 
to try aliens charged with war crimes, crimes against humanity, and crimes 
against peace, see, however, the writer's The International and National Com- 
petence of Australian Parliaments to Legislate in respect of Extra-Territorial Crime 
(¢ncluding War Crimes), University of Queensland Papers, Faculty of Law, 
Vol. 1, No. 2, 1947. 

7. Waterside Workers’ Federation of Australia v. Gilchrist, Watt and Sanderson 
Lid. (1924) 34 C.L.R. 482, at p. 497, per Knox C.J. and Gavan Duffy J. 
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(b) The distinction between a “pretended court” and a judicial 
tribunal acting in excess of jurisdiction. 


Of course, a “pretended court”, such as the military court in 
In re Clifford and O’Sullivan, is an instrumentality which has no exist- 
ence as a judicial tribunal, whether temporary or permanent. 


The line is sometimes hard to draw between a judicial tribunal 
properly so called and a “pretended court”. A “pretended court” is 
in the eyes of the law “not a Court or judicial tribunal of any kind” 
and does not possess any judicial jurisdiction at all, “not even a 
jurisdiction which is irrelevant” to any particular case under con- 
sideration; but it may be called a “court”, as was the “military court” 
established to execute martial law which was considered in Jn re 
Clifford and O’Sullivan. On the other hand, if a tribunal has been in- 
vested with any judicial functions at all, even if the jurisdiction which 
it possesses is irrelevant to any particular case under consideration, 
it is a judicial tribunal and is not merely a “pretended court”. Lord 
Sumner pointed out in /n re Clifford and O’Sullivan® that it is never- 
theless difficult to draw the line between a judicial tribunal acting in 
excess of its jurisdiction and the acts of a “pretended court”: “The 
ursurpation of jurisdiction [may be] a little more flagrant, but it is the 
same kind of usurpation if any — namely, a usurpation of a right to 
try the issue which it in fact does try. Whether there is no right 
or merely not enough, may be immaterial for some purposes but it is 
quite material in deciding whether the tribunal is merely a ‘pretended 
court’ or is a judicial tribunal.” 


A tribunal may cease to possess any judicial functions it may 
formerly have had; or judicial functions may be conferred on what 
was formerly a “pretended court’, thereby transforming it into a 
judicial tribunal. 

(ii) The circumstances in which a judicial tribunal, which has 

delivered a final and conclusive judgment in the course of a 
“real” trial, becomes functus officio. 


(a) A summary of the second and third rules. 


There is a rule that, if a final and conclusive judgment or decree 
given by a judicial tribunal as to the merits of a case exhausts, in the 
absence of an order to the contrary by a superior tribunal, its powers 
and jurisdiction in respect of that case, it is functus officio. This rule 
as to functus officio is of importance mainly if an attempt is made to 
induce the tribunal to vary or rescind in whole or in part, at its own 
discretion and on its own initiative, any final and conclusive judgment 
which it may have given as to the merits of a case. 


8. [1921] 2 A.C. at p. 587. 
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In its application to trials, held by a judicial tribunal in the course 
of its “original” jurisdiction, Sir George Rich in 1944 in Cameron v. 
Cole formulated this rule in the following words: “A court which. 
after a real trial, has given a valid decision determinative of right, 
liability or status, has no jurisdiction to recall it whatever mistakes 
may have been made in facts or law’.® This formula itself indicates 
that it is applicable only if there happens to have been a “final” and 
“determinative” decision, after a “real” trial; and that a judicial 
tribunal becomes functus officio in this sense only in relation to a 
particular matter, not in respect of all matters. 

Sir George Rich’s formula does not expressly take cognisance of 
cases in which certain tribunals may validly be empowered by a 
superior tribunal in particular cases to vary or rescind their judgments, 


in whole or in part. 


this connection, the fact that the term “functus officio” may 


] 


iy 


be used with different meanings should be particularly noticed. Some- 
times a judicial tribunal is said to be functus officio if it has given a 
“final and conclusive’ judgment and possesses no jurisdiction to vary 
or rescind it at its own discretion. (This is the second rule.) On 
other occasions it is said that, even in such circumstances, a judicial 
tribunal is not functus officio, if it still retains a contingent jurisdic- 
tion to vary or rescind its judgment in the event of a superior tribunal 
remitting the matter to it for re-consideration in whole or in part, or 
of an order being issued to it by a superior court commanding it to 
vary or rescind its judgment in whole or in part. (This is the third 
rule.) 

Thus, after a judicial tribunal has given a final and conclusive 
judgment in a particular case, although it may subsequently not be 
able to vary or rescind it at its own discretion, it may nevertheless have 
in reserve a contingent power, which enables it to vary or rescind its 
judgment in whole or in part in the event of a superior tribunal re- 


mitting the matter to it for re-determination by it in whole or in part. 


It would seem, however, that a judicial tribunal is functus officio 
within both the second and third rules, if, although an appeal lies to 
a superior tribunal, the latter has no power to remit the matter to the 
former for retrial, and the former has no reserve power to state a 
special case or at its own discretion take any further steps in further- 
ance of the appellate proceedings. 


Looked at from one point of view, the conception of a tribunal 
being functus officio is little more than a particular application of the 
general rule that a tribunal can validly do anything that is within its 
powers, and nothing that is beyond its powers. One of its powers may 


9. (1943-4) 68 C.L.R. at p. 590. 
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be that of varying or rescinding its decisions, either in certain specified 
circumstances (such as a direction to that effect received from a 
superior court) and in accordance with certain specified procedures, or 
at its own discretion. On the other hand, it may not have any such 
power. Only by an examination of the relevant legislation and case- 
law can the existence or non-existence of such a power be ascertained, 
and, if existent, only by such an examination can its extent and the 
conditions of its exercise, be determined. 

(b) There must be a res judicata. 

For a judicial tribunal to become functus officio it must have de- 
livered a valid judgment or decree of a final and conclusive nature. 
A res judicata must have come into existence.'® This is so, in respect 
of both the second and the third rules. 

A final and conclusive, or definitive, judgment must have been 
given; not a merely interlocutory one." 

This implies, furthermore, that the Court must have had jurisdic- 
tion to give the judgment. As Sir George Rich pointed out, his 
formula is inapplicable if there has been no “real” trial. “If in the 
course of a purported trial a fundamental irregularity has occurred 
which prevents it being a trial at all”, the tribunal is not functus officio 
and can treat its earlier decision as void or voidable (according to the 
status of the tribunal) and either disregard it or set it aside, which- 
ever course of action is appropriate. Sir John Latham, Sir George 
Rich and Mr. Justice McTiernan, three of the five members of the 
High Court who sat in 1943-4 in Cameron v. Cole’? were of opinion 
that, although the Federal Court of Bankruptcy had made a seques- 
tration order on 22 December, 1942, the Court was not functus officio, 
because the hearing was only a “purported” trial and not a “real” 
trial. They were therefore of opinion that the Court had jurisdiction 
to disregard or set aside the order of 22 December, 1942, and to make 
the new sequestration order which it subsequently made on 13 August, 
1943, ard that, therefore, the order of 13 August, 1943, was a valid 
one.'* On the other hand, Mr. Justice Williams! thought that in this 
particular case, despite the irregularity, the Bankruptcy Act made it 
necessary to employ the procedure prescribed by that Act for review- 
ing the validity of sequestration orders, and that, except in so far as 
the Bankruptcy Act had conferred upon it particular statutory powers 


10. See above, as to the Doctrine of Res Judicata. The judgment must be final 
and conclusive in substance even if not in form: Halsbury's Laws of England 
(2nd Edn.), Vol. 13, p. 446. 

11. (1943-4) 68 C.L.R., at p. 590. Also see In ve St. Nazaire Co. (1879) 12 Ch.D. 

88; Hession v. Jones [1914] 2 K.B. 421; Re V. G. M. Holdings Ltd. | 1941] 
3 All E.R. 417; Blyth v. Blyth [1943] P. 15. 

12. (1943-4) 68 C.L.R. 571. 

13. Sir Hayden Starke reached the same conclusion, but based it on different 

grounds. 

14, (1943) 68 C.L.R., at pp. 607-612. 
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of review, the Federal Court of Bankruptcy could not merely disregard 
or set aside the sequestration order of 22 December, 1942, as though 
it had never been made at all. 


(c) There must not remain in the tribunal any jurisdiction to vary 
or rescind the res judicata, either at its own discretion or con- 
tingently upon its receiving from a superior tribunal an order 
to do so. 


To such a great extent do the exact limits of the jurisdiction and 
powers of judicial tribunals in Australia in modern times depend upon 
the provisions of legislative enactments, that there can never be any 
certainty that a judicial tribunal in any particular case is or is not 
functus officio at any particular stage of proceedings, unless and until 
a careful examination has been made of all relevant legislative 
provisions. 

For example, it should be noticed that although modern legisla- 
tion as to a Case Stated, Quashing Order, Statutory Order of Prohibi- 
tion, or a Special Case, proceeding from an inferior to a_ superior 
tribunal, has in certain instances affected the common law rules as to 
re-trials, it has, in other instances, left them unimpaired. 


Platz v. Osborne™ is a case in point. Osborne had been convicted 
by a stipendiary magistrate of having in his possession two motor tyres 
and nine motor tubes suspected of having been unlawfully obtained. 
Osborne having obtained an order nisi to quash the conviction, the 
Queensland Full Court held that Osborne had been wrongfully con- 
victed as to the nine motor tubes, but refused either to amend the 
sentence of two months imprisonment with hard labour or to remit the 
matter to the stipendiary magistrate for reconsideration by him, and 
quashed the conviction in its entirety and not only in respect of the 
motor tubes. The High Court granted the prosecutor special leave to 
appeal, but after argument dismissed the appeal. In the course of their 
opinions the High Court drew a distinction between those provisions of 
the Queensland Justices Acts which provided for the review of decisions 
by means of Quashing Order and those which provided for review by 
Special Case; and decided that under the former provisions the appellate 
tribunal has no power to remit the case for reconsideration by the 
stipendiary magistrate, whereas it does possess such a power under 
the provisions as to Special Case. The relevant points are brought out 
in the following passages taken from the opinion of Mr. Justice 
Williams!*: 

“At common law, when an inferior court acquitted or convicted 
an accused person, subject to a case stated which was then re- 
moved into a superior court on certiorari, the superior court could 


15. (1943) 68 C.L.R. 133. 16. (1943) 68 C.L.R., at pp. 148-149, and 146. 
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only quash the acquittal or conviction upon the hearing of the 
case, and could not remit the matter for a rehearing. This was 
because a decision of an inferior court on the merits, though 
quashed, exhausts the powers and jurisdiction of that court. It 
is functus officio (R. v. Bourne, R. v. Justices of Antrim'*), It 
was no doubt to overcome such defects that express powers to 
remit upon a case stated and to modify a decision of a court of 
summary jurisdiction were conferred upon a superior court by s. 6 
of the Imperial Summary Jurisdiction Act 1857, and by s. 33 of 
the Imperial Summary Jurisdiction Act 1879... . 


“Where the appeal to the Supreme Court of Queensland is by 
way of special case under ss. 226-236 of the [Queensland Justices 
Acts} on the ground that a decision of justices is erroneous in 
point of law or is in excess of jurisdiction, the Court may, inter alia, 
remit the matter to the justices; but on such an appeal any party 
to the proceedings who desires to appeal may apply to the justices 
to state a case, the justices as they have to state a case are not 
functi officio, and s. 231 confers an express power upon the 
Supreme Court to remit the matter to the justices... 

“The question that arises upon this appeal is whether the 
Supreme Court can by force of .. . [ss. 209-217 of the Queensland 
Justices Acts} remit the matter to the justices for a new trial... 
{These sections do} not authorize the Court to direct a new trial 

If there are mistakes made by the justices which are amend- 
able the Supreme Court of Queensland can exercise the power 
conferred upon it by s. 214 of the Queensland Act and allow the 
conviction or order to be amended, just as the Supreme Court of 
New South Wales can exercise similar powers conferred upon it 
by s. 115 of the New South Wales Act. But if either Court con- 
siders that the conviction or order cannot be amended it must 
direct it to be quashed or stayed. It cannot order a new trial.” 


It is obvious from Platz v. Osborne that legislation can prescribe 
exactly when a tribunal becomes functus officio. As Sir John Latham’ 
said in Platz v. Osborne, if the words of a statute confer upon a superior 
court power to remit a case to a lower court, “it is beside the point to 
Say, in any sense, that the lower court is functus officio.” However, 
legislation may be ambiguous, and does not always deal clearly and 
expressly with a court’s powers to review its own decisions. Legisla- 
tion often, therefore, needs to be very closely considered in deciding 
whether a court is or is not functus officio. 


(iv) The fourth rule: Prohibition lies even after final judgment, 
until the judgment has been fully executed. 


17. (1837) 7 A. & E. 58; 112 E.R. 393. 
18. [1906] 2 I.R. 298. 19. (1943) 68 C.L.R., at p. 140. 
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Whether a tribunal is or is not functus officio in any particular 
case is particularly relevant when a “superior” court is asked to issue 
a prohibition, which cannot be validly issued if the “inferior” tribunal 
is already functus officio as to the particular decision complained of. 

The law as to prohibition has developed a wider concept of 
functus officio than has the law, considered above, concerning’ new 
trials and the revision by a court of its own decisions. 

An inferior tribunal is not fuactus officio, within the meaning of 
the rules as to the issue of prohibition, merely because a final and con- 
clusive judgment has been delivered and because all avenues of review 
have been exhausted. Prohibition may be issued to it at any time 
before the judgment has been fully executed. This has been held to 
mean, in respect of an industrial award made by an industrial tribunal, 
that prohibition may issue at any time whilst the award remains in 
force. It should be kept in mind, however, that in this connection the 
term functus officio is used in a different sense than in the rule which 
Sir George Rich enunciated in Cameron v. Cole. In the latter case 
the jurisdiction of a tribunal to vary or rescind its own judgments was 
considered, and no question arose as to prohibition. 

In Platz v. Osborne in 1943 Sir John Latham’ pointed out this 
difference in terminology : 

“In this case there is no suggestion that the magistrate of his 
own motion can rehear the case in which he has convicted the 
respondent. In the sense that he has completely exercised his 
functions in determining the case it can be said that he is functus 
officio. But strictly, where a court has made an order, the court 


is not functus officio until the order has been fully obeyed—see 

R. v. Hibble*'— though this proposition of course does not mean 

that a court may without express statutory authority, of its own 

motion, rehear and redetermine a case which it has already heard 
and determined.” 

In respect of judicial tribunals in general, “whenever the want of 
jurisdiction appears on the face of any proceedings prohibition will go 
after judgment and even after sentence’** and until the moment that 
its execution is completed. From this principle it has been deduced, 
in respect of any industrial award made by an industrial tribunal, that, 
unless and until the award is repealed, the tribunal will not be functus 
officio. So long as the award remains in force prohibition will there- 
fore lie to correct any excess of the tribunal’s jurisdiction committed in 
the making of it. 

This point has been of importance in a number of Australian 
cases concerning industrial awards made by various industrial 


20. (1943) 68 C.L.R., at p. 139 21. (1920) 28 C.L.R. 456, at pp. 467, 475. 
22. (1924) 34 C.L.R., at p. 552 
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tribunals**, such as the Commonwealth Court of Conciliation and 
Arbitration. In several reported cases concerning industrial awards 
the High Court has issued prohibition to the Commonwealth Court of 
Conciliation and Arbitration, and to other industrial tribunals, even 
after the tribunals have made and promulgated the particular indus- 
trial award in question. The underlying assumption has been that an 
industrial tribunal does not become functus officio in respect of an 


award merely by making it and promulgating it. 


One difficulty“ experienced in extending the principle to industrial, 
as well as other, tribunals was the fact that some industrial tribunals 
had not been given jurisdiction to enforce their awards, enforcement 
being left to other tribunals. The majority judges of the High Court, 
however, have not considered this difference as significant. “Thus, in 
R. v. Hibble; Ex parte Broken Hill Proprietary Co. Ltd., a case in which 
the High Court in 1920 issued prohibition to the Chairman of a Special 
Tribunal constituted under the Industrial Peace Act directing him not 
to proceed further with an award, which had been invalidly made by the 
Chairman instead of by the Special Tribunal as a whole, Knox C.J. and 
Gavan Duffy J. expressed the following views in their joint opinion:** 


“So long, at any rate, as a judgment or order made without 
jurisdiction remains in force so as to impose liabilities upon an 
individual, prohibition will lie to correct the excess of jurisdiction . . 
On principle, it appears to us quite irrelevant whether the enforce- 
ment of the order made without jurisdiction is left in the hands of 
the Court which made the order or is committed to some other 
tribunal. No doubt the test usually applied in cases decided in 
England for the purposes of determining whether the operation of 
the order complained of has been exhausted is to inquire whether 
the Court which made the order can proceed to enforce its 
performance, but probably the reason for this is that in those cases 
the order if enforceable at all would be enforceable in the Court 
which made the order.” 


In the High Court there was formerly a strong undercurrent of 
minority opinion on this question, but it has not prevailed, despite the 
cogency of their arguments. This minority contention was expressed 


23. (1920) 28 C.L.R., at p. 492, per Starke J. 


24. For example, Mr. Justice Higgins, one of the dissenting judges in R. v. Hibble. 
Ex parte Broken Hill Proprietary Co. Ltd., considered that, after a Special 
Tribunal under the Industrial Peace Act had made an award, the Special 
Tribunal (and its Chairman) was functus officio: ‘‘ There is now no judicial 
proceeding to take place before the tribunal, and there is nothing to prohibit 
as regards any proposed action, of the tribunal ’’: (1920) 28 C.L.R., at p. 490. 
At that stage, he considered, prohibition was an inappropriate remedy; but an 
invalid industrial award could be successfully challenged should any attempt be 
made to prosecute anybody for contravention of it. 


25. (1920) 28 C.L.R., at pp. 463-4. 
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as follows by Isaacs and Rich JJ. in R. v. Hibble; Ex parte Broken 
Hill Proprietary Co. Ltd.**: 

“The ‘award’ is not an exercise of the judicial power of the 
Commonwealth: it is not like an order of a Court, as to which, 
as the House of Lords has said, the Court is not functus officio 
until the order is fully obeyed. It is a part, and a necessary part, 
of the method of legislation by sec. 51 (xxxv) ... [of the Austra- 
lian Commonwealth Constitution} .. . An award is of a ‘legisla- 
tive’ nature because it is a ‘factum’ on which the law operates. The 
Tribunal, then, is functus officio unless and until it is by law put 
again in motion, but only for the purpose of creating a different 
‘factum’ either wholly new or by way of variation. But in the 
meantime, and with regard to the completed award, how can it 
reasonably or legally be said that the Tribunal is about to do any- 
thing?” 

(4) CONCLUSION. 

Capacity to give final and conclusive decisions is a characteristic 
of judicial tribunals**. The High Court is disposed to use, as one 
test of the judicial character of any decision, the question whether, in 
the words of Sir Owen Dixon*® in the Commissioner for Railways 
(N.S.W.) v. McCulloch, it is made by “a judicial tribunal giving a con- 
clusive judgment, subject to appeal, on the relative rights of ail the 
parties arising under the legal system”; that is, whether the decision 1s 
one which is protected by the Doctrine of Res Judicata. 


The question whether in any particular case a judicial tribunal 
has or has not given a decision which is final and conclusive so far as 
that particular tribunal is concerned in that particular case, is de- 
termined by ascertaining whether it is or is not functus officio in respect 
of that decision in that particular case. The answer to this question 
depends upon the following four rules:— 


26. (1920) 28 C.L.R., at pp. 475-6. Also see the opinion of these two judges in 
Waterside Workers’ Fedevation of Australia v. Gilchrist, Watt & Sanderson Lid. 
(1924) 34 C.L.R., at p. 500; and the extract, given in footnote 24 above, 
from an opinion by Higgins J. 

It is not correct to say, however, that because a judgment happens to be 
“final and conclusive,’’ and therefore ‘“‘ binding,’ nothing but judicial decisions 
are “‘ binding,’ or that if a decision is a “‘ binding” decision that it must 


bo 
~I 


necessarily be judicial in its nature. As Sir John Latham pointed out in 
Rola Co. (Australia) Pty. Ltd. v. Commonwealth: ‘‘ The word ‘ binding’ is 
used in more than one connection. ... It is not a word limited to the descrip- 


tion of obligations created by judicial action. A man is ‘ bound’ by a statute 
which applies to him: he is ‘ bound’ by a contract which he makes: he is 
‘bound’ by an award of an arbitration pursuant to a submission by him: he 
is ‘bound’ by an industrial award which applies to him. ... The fact that 
a Committee of Reference is given power to decide contested questions of fact, 
and the further fact that its determination upon such questions is made binding 
upon parties who are in controversy as to fact, do not show that judicial power 
has been entrusted to the Committee.’”’ (1944) 69 C.L.R., at pp. 197 and 201. 
Also see per Starke J. at p. 212. 

28. (1946) 72 C.L.R., at p. 161. 
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(1) For all purposes, a judicial tribunal is functus officio in respect 
of any particular case if, after giving a final and conclusive judgment 
as to the merits of the case, it has ceased to possess any of its judicial 
functions or, from any other cause, has ceased to exist as a judicial 
tribunal. 

(2) If a judicial tribunal has given a final and conclusive judgment 
as to the merits of any particular case, it is sometimes said to be 
functus officio in respect of that case, in the sense that it cannot at its 
own discretion vary or rescind that judgment in whole or in part. 

(3) If a judicial tribunal has given a final and conclusive judgment 
as to the merits of any particular case, but has in reserve a contingent 
power to vary or rescind it in whole or in part in the event of a superior 
tribunal remitting the matter to it for re-determination in whole or in 
part, the superior tribunal can so remit the matter, the original tribunal 
not being functus officio in any way which would prevent it varying or 
rescinding its judgment in whole or in part, to the extent that it is so 
ordered by the superior tribunal. 


(4) A superior court may issue prohibition to any inferior tribunal 
to prevent it proceeding further in any case in which the inferior tribunal 
has exceeded its jurisdiction; but prohibition will not lie after the in- 
ferior tribunal has become functus officio. For this purpose, however, 
a tribunal is not functus officio unless and until a final and conclusive 
judgment has been fully executed; and in respect of an_ industrial 
award made by an industrial tribunal this means that prohibition will 
lie for as long as the award is unrepealed. 


These four rules as to functus officio determine whether a decision 
is tinal and conclusive so far as concerns the subsequent powers of the 
judicial tribunal which made it, and in respect of the particular case 
in which it was made. The rules as to res judicata ensure that the 
decision shall also be final and conclusive in any subsequent judicial 
proceedings whatsoever (other than in the particular case in which 
the decision was made), whether such proceedings be instituted in the 
same, or in some other, judicial tribunal, provided that exactly the 
same question is in issue in the later proceedings as in the earlier. 


THOMAS PENBERTHY FRY* 


* E.D., M.A., LL.M. (Queensland), B.C.L. (Oxford), Sc. Jur. D. (Harvard), 
Diploma of the Academy of International Law at the Hague; Officer-in-Charge of 
the Law Revision Section of the Commonwealth Department of Territories; author 
of The Crown, Cabinets and Parliaments in Australia; Australian Courts and Admini- 
stvative Tribunals; Freehold and Leasehold Tenancies of Queensland Land ; Australian 
Contributions to the Evolution of Parliamentary Government; The International and 
National Competence of Australian Parliaments to Legislate in respect of Extra- 
Territorial Crime (including War Crimes). 


Dr. Fry died suddenly at Canberra on September 23, 1953, after this article 
had been received from him. An obituary is published on p 86. 











DOMESTIC TRIBUNALS—A WRONG WITHOUT A REMEDY. 


Once again, in Abbott v. Sullivan and Others, Denning L.J. found 
himself in a minority of one pressing for a more expansive view of the 
Common Law. Where the plaintiff has suffered a definite economic 
injury he ought not to be denied a legal remedy because of the difficulty 
in formulating the precise legal nature of his claim which lay somewhere 
“in an uncharted area on the borderland of contract and of tort.” 


The facts of the case were relatively simple. The plaintiff was a 
member of the corn porters’ committee, a body controlling corn porters 
in the Port of London. Only those accepted and registered by this 
committee could work as corn porters in the area, and such acceptance 
involved an agreement to submit to the jurisdiction of the committee 
and to observe the Corn Porters’ Working Rules. The committee was 
connected with the Transport and General Workers’ Union, of which all 
porters were members. Following certain complaints against the plaintiff 
by members of his gang, a union officer convened a meeting of the 
committee which the plaintiff attended, and at which a fine was imposed 
on him. In the street, shortly after this meeting, the plaintiff struck 
the union officer, who thereupon convened an emergency meeting of the 
committee. The plaintiff received notice of the meeting, wrote apologis- 
ing to the officer concerned, but protested against the committee’s 
assumption of jurisdiction in a matter unconnected with his work as a 
porter. At the emergency meeting, which the plaintiff did not attend, 
it was resolved that his name should be removed from the register of 
members. The Port of London Authority was advised of the decision 
and in the result the plaintiff ceased to be employed as a corn porter. 


He brought action claiming that the committee had not been 
authorised to pass the resolution removing him from the register and 
claiming damages for such wrongful removal. (The union officer, the 
Transport and General Workers’ Union and the Port of London Authority 
had also been joined as defendants, but it is intended here to deal solely 
with the action against the committec.) 


The trial judge found that the resolution of the committee was 
ultra vires, apparently on two grounds: firstly, that by the rules, express 
or implied, of the organisation they had no jurisdiction to take disciplinary 
action against a member as a result of a common assault in the street 
on a trade union official; secondly, that the committee ‘‘ while purporting 
to exercise a judicial or quasi-judicial function, had disregarded one of 
the so-called principles of natural justice in that they failed to give the 
plaintiff any proper notice of the case which he was being called upon 
to meet.” 


1. [1952] 1 K.B. 189. 
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All three judges in the Court of Appeal agreed with the finding that 
the resolution in question was ultra vires, relying on the absence of 
jurisdiction (Evershed L.J. referred to the principles of natural justice 
but preferred to express no concluded view on this aspect of the case). 

The point at issue therefore was this. If a domestic tribunal takes 
disciplinary action against a member in a matter in which it has no juris- 
diction and thereby inflicts definite economic injury on the member, will 
the latter have any legal claim against the members of the tribunal 
assuming they have acted bona fide and without malice, and that no 
question of conspiracy is involved ? 

The judgment of Evershed L.J. is in some respects curiously 
reminiscent of the old pre-1932 “ privity of contract ’’ reasoning. The 
plaintiff's ‘‘ claim, if claim there be, must rest on a contract, either 
express or implied, made (as I assume) by every corn porter with each 
member, severally, of the committee, which was broken by the passing 
by the committee .. . of the resolution.... At no point... can I find 
the slightest hint of any such claim. . ” After referring to the 
difficulties of formulating a term of the type visualised, he went on to 
say that the Court would be reluctant to decline to entertain a claim 
merely on the basis of a defective pleading. However, no authority had 
been cited to show “ that in the case of a body such as the corn porters’ 
committee there should be imported a contractual term of the character 
... IT have stated”’ (e.g. that the committee should not knowingly act 
beyond their proper or contractual jurisdiction), nor could such a term 
be inferred from the facts of the present case. 

On the “ more general aspect of the matter’”’ (presumably a claim 
in tort) he wished to hear full argument, and was not satisfied that any 
useful analogy could be drawn from cases dealing with statutory tribunals 
or proprietary clubs. 

Morris L.J. after establishing the jurisdiction of the court to intervene 
because of the violation of some “ property right ”’ of the plaintiff, went 
on to discuss the case of a judicial tribunal which acted beyond its juris- 
diction. He accepted the principle of Calder v. Halket,? which was the 
basis of Denning L.J.’s judgment, namely, that the member of such a 
tribunal might be liable if he acted outside his jurisdiction when he had 
the knowledge or means of knowledge of such jurisdiction. Somewhat 
puzzlingly, he limits this protection to cases “ where there is something 
from which to protect ’’ by which he seems to mean cases where goods 
have been seized or defamatory statements made, 7.e., cases falling within 
one of the old specific nominate torts. But in any event, he considered 
the committee here did not have even so much protection since they 
were not exercising judicial functions. Therefore “ it is, in my judgment, 
plain that they have no protection if, because they acted beyond their 
powers, they did some actionable civil wrong.’”’> There was no conspiracy 


2. (1839-40) 3 Moo. P.C, 28. 3. Italics supplied. 
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or defamation involved; the conduct did not, in his opinion, amount 
to any actionable civil wrong. So far as the statement of claim was 
based on alleged breach of some contract, the learned Lord Justice stated 
that no case had been cited which held the members of the committee 
of a members’ club liable for wrongful expulsion (though the position 
might be different in the case of a proprietary club). The claim here 
must rest on some implied contract and the difficulty of formulating 
the terms of such a contract “which must have been of common 
acceptance ’’ led him to reject any such claim. 

Before dealing with the judgment of Denning L.J. it is proposed 
to make some general comments on the relation of the courts to these 
domestic tribunals—or professional or semi-professional bodies which 
exercise disciplinary powers over their members. There is an excellent 
article by Mr. Dennis Lloyd in 13 Modern Law Review 281. After 
referring to the vast increase in the number of modern bodies with 
wide powers of control over members (amounting almost to a return to 
the medieval guild system) the author traces the history of the courts’ 
attempts to develop some method of resolving conflicts between these 
professional or quasi-professional bodies and the individual whose means 
of livelihood they control. Two conceptions provided a theoretical basis 
for the courts’ intervention—“‘ one a doctrine strict? juris, that of property, 
and the other a far vaguer and almost political dogma, viz., natural 
justice.” The latter ground is of course of uncertain and extremely 
limited application. Provided the member was given notice of the 
charge and an opportunity to defend himself, then, it seems the court 
would be satisfied if the body acted in good faith however unreasonable 
its verdict. But even this theory of natural justice was evolved in 
relation to partnership cases and statutory tribunals when no real 
question of the court’s jurisdiction arose. In the case of voluntary 
associations, such as clubs, etc., the traditional reluctance of the courts 
to interfere in the internal affairs of these bodies is reflected in the narrow 
ground eventually formulated for such intervention, namely, the infringe- 
ment of some right of property. The inadequacy and unreality of this 
approach is seen in subsequent judicial attempts tg evade the limitations 
of such a formula by giving a fictional denotation to the term “ property 
right.” See, for example, Osborne v. Amalgamated Society of Railway 
Servants,> where Fletcher Moulton L.J. said there were many rights 
which in such a sense could not be called rights of property which, 
nevertheless, the law would protect, and he instanced the case of an 
association of members subscribing for a charitable purpose, the whole 
fund to be used fer such purpose. The members would have no beneficial 
property interest in such a case, yet the court might protect membership 
of the group. On this basis, Morris L.J. considered the court entitled 
to intervene in the instant case, though it is perfectly obvious that no 


4. See, for example, White v. Kuzvch [1951] A.C. 585, 595-6. 
5. [1911] 1 Ch. 540 at 562. 
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“property ’”’ right was involved. As Lloyd says, “‘ Indeed the whole 
conception of property in the strict sense is bound to lead to utterly 
unreal distinctions between corporate and unincorporate bodies, pro- 
prietary and member’s clubs, and bodies which maintain a meeting-place 
for the members and others which are devoid of property; distinctions 
irrelevant to the real issue, which is whether there is an unfettered power 
to deprive a man of his professional livelihood.’’® 


Considerations of this nature led the writer to seek a more satis- 
factory basis for the Court’s jurisdiction in contract. ‘‘ The advantages 
of such an approach are manifest, for not only does it obviate the artificial 
distinctions which result from seeking out some interest of a proprietary 
kind, but it also immensely widens and rationalises the scope of the 
remedy, and makes it quite immaterial to consider such questions as 
whether the aggrieved person was or was not an actual member of the 
society ” (e.g. Russell v. Duke of Norfolk,*? where the trainer was not a 
member of the Jockey Club, the governing body.) ‘“‘ For on this footing 
the court need only pause to inquire whether there was a contract 
between the parties, and if so what were its terms both express or 
implied, and whether there has been a breach of those terms.”® He 
finds some support for this view in recent cases, though “it must 
be admitted that the proprietary basis of the jurisdiction has been by 
no means exorcised by the modern cases.”’® 


It is worthwhile noting that while Lloyd urges the adoption of the 
contract theory as providing a more rational basis for the jurisdiction of 
the Court, the opinion has been expressed in America, that even this 
extension is far from being completely satisfactory. In an article on 
“‘ Legal limitations on Union Discipline,’’ 1° Professor Summers considers 
the contract theory even more of a legal fabrication than the property 
theory. ‘‘ With whom does the member make his contract ? Most 
courts say that it is with the union—but the union may not be a legal 
entity.’’ (As the corn porters’ committee certainly was not in Abbott v. 
Sullivan.) “A few courts have attempted to aveid this difficulty by 
saying that the contract is with the other members—a contract with a 
million others who have no knowledge and little concern! What are 
the terms of the contract ? The constitutional provisions, particularly 
those governing discipline, are so notoriously vague that they fall far 
short of the certainty ordinarily required of a contract. The member 
has no choice as to terms but is compelled to adhere to the inflexible 
ones presented. Even then, the union is not bound, for it retains the 
unlimited power to amend any term at any time. ... Membership 
is a special relationship. .. .’’ In any event, the real question is not 
whether the contract or property theories accurately describe these 


6. Op. cit. p. 289. 7. [1949] 1 All E.R. 109. 
8. Lloyd, op. cit. p. 288. 9. Ibid. p. 289. 
10. 64 Harvard Law Review 1049, 1055. 
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special relationships, but whether they assist the courts in arriving at 
sound results. Both theories he considers critically weak in this respect. 


The principal weakness of the contract theory is the illusory nature 
of the standard for intervention that it is supposed to afford the judge. 
The rules of associations such as Trade Unions are often extremely vague 
or else completely silent on the various offences for which a member may 
be punished. So also, as to the procedure to be followed. There may 
be little real protection for the individual. ‘‘ If the constitution permits 
expulsion for criticizing union officers, a court, blindly following the 
contract theory, may grant the officers complete freedom to liquidate all 
opposition. While most courts have attempted to reinforce these weak 
spots in the theory by requiring that constitutional provisions be not 
‘against public policy,’ and that discipline procedures ‘conform to 
natural justice,’ these vague limitations also may provide no workable 
standards for the courts and little protection for the individual member.”’ 
The force of this criticism is revealed in a case such as Abbott v. Sullivan, 
where there were no constitutional provisions at all to cover the actions 
of the Committee, and the consequent difficulty (perhaps impossibility) 
the Court felt in introducing some implied term to cover the case. Then, 
too, there is the point discussed in Russell v. Duke of Norfolk, namely, 
whether an express rule in the constitution or contract could dispense 
with the need for complying with “ natural justice.’’ Lord Goddard C.J. 
and Tucker L.J. considered that such an agreement would be valid, 
while Denning L.J. thought it might be invalid as contrary to public 
policy. The danger is obvious that the individual member might be 
deprived of even the poor protection afforded by “ natural justice.” 
It is no answer to say the individual need not accept such conditions. 
The controlling body has a complete monopoly in the chosen field of 
activity which may be the individual’s only profession or trade. ‘‘ Such 
arguments,’ says Lloyd, ‘“‘ have the same ring of reality as those of the 
opponents of the early factory legislation, who insisted that a child was 
not compelled to work fourteen hours a day, since he was not bound to 
seek that class of employment.’’!! It is clear then that “‘ Both 
{sc. the property and contract theories} have potentially dangerous 
weaknesses when used by judges who fail to see that they are devices 
for explaining results rather than premises for determining results.’’!* 

Yet, even if the Court is able to decide, by use of either of the 
theories discussed, that it has jurisdiction to intervene, Abbott v. Sullivan 
illustrates that the problem has been by no means solved. For the 
Court may consider itself compelled to deny a remedy since the injury 
suffered by the plaintiff cannot be fitted within any of the traditional 
categories. It is the present submission that there is a pressing need 
for some broader and more flexible approach, such as that set out by 
Denning L.J. (It is interesting to notice that in Russell v. Duke of 


1]. Op. cit. p. 283. 12. Summers, op. cit. p. 1058. 
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Norfolk he had used a similar method in approaching the question of 
jurisdiction for he based this not “ on the narrow foundation of property 
or even of contract, but rather on the broad basis recognised by some of 
the law lords in Weinberger v. Inglis.’’) 


He takes first the case of statutory tribunals. There is no question 
that it is an actionable wrong for them to act outside their jurisdiction. 
““The remedy in such cases is, as a rule, one of the recognised actions 
of tort ... [e.g.) false imprisonment . . . trespass to goods or trover. But 
it sometimes is not an action of tort, but an action for restitution . 
for money had and received. These cases all show that an invalid 
usurpation of jurisdiction which causes damage is itself a wrong. The 
form of action depends on the nature of the damage. But suppose the 
damage takes a different form from the old forms of fine or imprisonment. 
Suppose it takes the form of depriving a man of his livelihood . . . does 
that mean he has no remedy? It would be strange if the law could 
not adapt its remedies to such a situation where the wrong is the same 
but only the damage is different.’’ Similar considerations apply, he 
continues, to domestic tribunals and proprietary clubs. And finally, 
‘ there is no reason why the same principle should not apply to voluntary 
associations.’ Hence his statement of the proposition: “ If the members 
of a tribunal take it on themselves to punish a man for real or supposed 
wrongdoing when they know or have the means of knowing that they 
have no jurisdiction in that behalf, then they are liable to him for any 
damage so caused even though they were not actuated by malice.” 


Where, as in this case, jurisdiction could only be gained as the 
result of a contract between the parties, then there must be implied in 
the contract a term to the effect that the tribunal will not knowingly 
exceed its jurisdiction. 


Two considerations of a general nature emerge from the case. 
Firstly, the traditional reluctance of the courts to intervene in tle 
affairs of voluntary associations stems from the fact that the question 
arose originally in the case of private clubs, etc., and in such cases their 
reluctance is understandable since the disputes were in essence a domestic 
or family affair (what Lloyd calls ‘‘ The damnosa hereditas of the cold 
club cases ’’). But with the modern growth in number and power of 
professional and trade associations, vastly different social and economic 
problems arise. ‘‘ The right of a man to work is just as important to 
him as, if not more important than, his rights to property. We see in 
our day many powerful associations which exercise great powers over 
the rights of their members to work. They have a monopoly in important 
fields of human activity. A wrongful dismissal by them of a member 
from his livelihood is just as damaging, indeed more damaging, than a 
wrongful dismissal by an employer.’'* The Courts have shown a 


13. Abbott v. Sullivan, supra, pp. 204-5 per Denning L.J 
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recognition of this development in their increasing readiness to intervene, 
without always pausing to specify the exact basis on which they are 
exercising jurisdiction. It may be, as Lloyd urges, that the category of 
contract, with its elastic conception of implied terms, will provide a 
rational and general basis. 

But this leads to the second consideration, that the implied term 
conception may not be so elastic if the Court does not realise exactly 
what is the real gist of the action, and there is a danger that in subsequent 
cases too much attention will be paid to what has been said rather than 
what has been done. In other words, having a suitable basis for juris- 
diction is of no use if there is no appropriate or adequate remedy. 

In Abbott v. Sullivan there was an additional special feature which 
may have influenced the Court, particularly Evershed L.J., namely, 
that as the result of negotiations between the Union and the committee 
the plaintiff had been reinstated to membership. Now, in the normal 
case of an expulsion, although contract may provide a satisfactory basis 
for intervention, the damages claimable for a breach of the contract 
may not be the real gist of the complaint. Rather will the plaintiff 
be seeking one of the more effective, but discretionary, remedies of 
Equity, e.g., injunction or declaration of right. And Equity has been 
very sparing of these remedies in such cases; “‘ the tendency was to 
treat the relation of a member to his club as essentially personal,” so 
that an injunction would generally not be available to restrain breach 
of such a contract. It is on the availability of these remedies that the 
real efficacy of the right of a member depends. It is submitted that 
there is room for a more liberal use of the Court’s discretion. Writing 
before Abbott v. Sullivan, Lloyd considered there was ‘“‘ some evidence 
of a strong tendency on the part of the courts to regard membership of 
a professional body as more than a mere personal relationship, but 
rather as something capable of giving rise to a contractual nexus a 
breach of which, for example by wrongful expulsion, entitles the aggrieved 
member to both a declaration and an injunction.’’!4 


Finally, one might be permitted to share the regret of Denning L.J. 
that the general principle of Bowen L.J., namely, that it is an actionable 
wrong for any man wilfully and intentionally to injure another without 
just cause or excuse, has not yet been accepted into our law. For such 
a principle would cover the case entirely, without any need to resort to 
such fictional devices as “‘ property’ and “ contract.’’)> 16 


P. DONOVAN* 


14. Op. cit. p. 292. 

15. For a more realistic approach, by a differently constituted Court of Appeal 
(Somervell, Denning, Romer, L.JJ.) see the recent case of Lee v. Showmen’s 
Guild of Great Britain [1952] 1 T.L.R. 1115. Admittedly the case turned on 
the interpretation of the rule of the Trade Union concerned, but the case is 
noteworthy for four points: 

(a) A clear distinction is drawn between the old club cases and those such as 
the present, where expulsion from the association means loss of livelihood. 
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(6) The old idea of ‘‘ property right ’’ as the basis of intervention seems finally 
exploded. It is accepted that jurisdiction is assumed to protect contract 
rights (Rights of Property are only relevant to the question of remedy). 

(c) Although as Denning L.J. says of such domestic tribunals: ‘‘ In theory 
their powers are based on contract,’’ he realises the artificiality of this 
point of view. What in fact is being protected by the Court is a clear 
economic right—the right to work. The Court will intervene if the tribunal 
has assumed jurisdiction by an incorrect interpretation of the rules (even 
thouga their decision is said to be final and binding on members). 

Finally, both Denning and Romer L.J J. express the view that an attempt 

to oust the jurisdiction of the Courts on such “ points of law”’ by a rule 

to that effect would be contrary to public policy (see above page 26). 

The difficulties that faced the court in Abbott v. Sullivan would be less likely 

to arise in connection with Australian Trade Unions because of the provisions 

for registration of all rules or amendments thereof under the Conciliation and 

Arbitration Act. See, for example, Ryan v. Federated Clerks Union [1951] 

S.A.S.R. 249. 
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CONCILIATION IN THE COMMONWEALTH JURISDICTION— 
A LEGAL ANALYSIS. 


“Nothing . . . . could be farther from the truth than the notion 
that Parliament has only to express its will in appropriate words, and 
all legal and social consequences follow as night the day... . a very 
great, and perhaps the most important, part of the operation of (a) 
statute is indissolubly dependent on the function of the Judge.’ We 
have only to look at the history of sect. 51 (xxxv) of our own Common- 
wealth Constitution (which empowers the Federal Parliament to make 
laws with respect to “ conciliation and arbitration for the prevention and 
settlement of industrial disputes extending bevond the limits of any one 
State ’’) to see this process constantly in action. Time and again the 
courts (notably the High Court and the Commonwealth Arbitration 
Court) have been called upon to interpret almost every word of this 
much litigated provision. We have, as a result, a wealth of judicial 
dicta on the meaning of “ arbitration,” ‘‘ industrial dispute,” and 
“extending beyond the limits of any one State’ but not, strange as it 
may seem on that of “ conciliation.” This, however, is not difficult to 
explain; it is simply that “conciliation ”’ is a relatively unambiguous 
term—it means to the lawyer (and the Judge) much the same as it does 
to the proverbial “ man in the street.” The other terms? “ arbitration,”’ 
“industrial dispute’ and “extending beyond the limits of any one 
State’ are, by comparison, much more difficult to define and are, 
therefore, more likely to give rise to litigation, as has in fact been the 
case. To this factor must also be added that of the relationship of 
“conciliation ’’ to “arbitration” in sect. 51 (xxxv). The Common- 
wealth has power not only to make laws with respect to conciliation for 
the prevention and settlement of inter-State industrial disputes, but it 
is also empowered to make laws with respect to “ arbitration ’’ for the 
same purpose. This means that, as regards the Commonwealth juris- 
diction, either power can be drawn upon to support the other, and since 
it has generally been assumed that “ arbitration” is the wider of the 
two, it, and not “ conciliation,” has almost invariably been used as the 
yardstick by which the validity of federal legislation has been measured 
and tested. But the mere fact that ‘“ conciliation ’’ has escaped most of 
the attention focussed on the other terms in sect. 51 (xxxv) should not 
tempt us to belittle its importance. It is, after all, a key term in that 
provision (the Commonwealth’s main industrial power’) and is descrip- 


1. Allen: Law in the Making (4th edn.) 412. 

2. i.e., in Sect. 51 (xxxv). 

3. The Commonwealth also derives power to regulate industrial conditions from a 
number of other sources in the Constitution, e.g., sect. 51 (i) (inter-State trade 
and commerce), sect. 51 (vi) (defence), sect. 51 (xxiiiA) (unemployment), sect. 51 
(xxix) (external affairs), sect. 51 (xxxix) (the incidental power), and so on. 
Unlike ‘‘ conciliation and arbitration,’’ however, these powers are limited as to 
time or as to the persons or class of persons to whom they can be applied. 
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tive of one of the twin processes by which the Commonwealth normally* 
must (i.e. if it wishes to do ->) regulate industrial conditions. The 
meaning of “‘ conciliation,’ therefore, is, or at least could be, a matter 
of considerable importance in practice and, particularly so in a country 
with a federal system of government such as Australia where the “ indus- 
trial powers ” are divided between the Commonwealth and the six States.5 

The purpose of this article is to make a legal analysis of “ concilia- 
tion’ with particular reference to the use of this process in the 
Commonwealth jurisdiction. It is readily conceded that the qualifying 
adjective “‘legal’’ is not without its shortcomings but it will serve its 
purpose if it emphasises that the treatment is essentially positivistic and 
not functional. With such matters as the success or otherwise of 
conciliatory methods, the policy of the Legislature and the courts in 
this connection and the like we are not concerned here. It should also 
be pointed out that a twofold approach has been adopted to the subject, 
for ‘‘ conciliation ’’ in the abstract, as it were, has been linked with and 
related to “conciliation ’’ in Sect. 51 (xxxv), 7.e., ‘“‘ conciliation . 4 
for the prevention and settlement of industrial disputes extending. . . .” 
The Elements of the Conciliation Process. 


Conciliation, as is well known, is not confined to the sphere of 
labour relations. It is a term descriptive of a process which can be 
employed in any situation where strained relations, ill feeling, or an 
actual dispute exists between two or more parties. Its use in the indus- 
trial sphere is therefore only one aspect—though certainly a most 
important one—of its employment in general. 

The conciliation process necessarily involves certain elements or 
conditions—this has already been hinted at in the preceding paragraph. 
Certain of these elements are essential in the sense that the process or 
method employed cannot truly be said to be conciliation in their absence. 
Others, however, are not essential—they are merely refinements of or 
additions to the basic elements.® 

Those elements essential to conciliation are, it is contended: 

1. Two or more parties. 
2. A dispute, and 


3. An independent person or body who acts as conciliator. 
The Parties. 


There must, of course, be at least two parties. Normally, concilia- 
tion is employed to settle disputes arising between two parties only, but 
this is not necessarily the case. A multilateral dispute may equally well 
occur where there are, say, three or four different interests directly 


4. The Commonwealth can in certain cases regulate industrial conditions by means 
of a power other than the “ conciliation and arbitration ’’ power—see note (3) 
supra. 

5. By the Constitution the Commonwealth may exercise such powers as are expressly 
granted to it and matters incidental thereto while the States have the so-called 
“ residuary powers.” 

6. Discussed post. 
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involved; indeed this is by no means a rarity. An inter-union dispute 
as to work or membership, for instance, may result in a strike at the 
employer’s factory where the members of both unions are employed- 
indeed this happened recently at Port Pirie’, where a prolonged dispute 
between the Australian Workers’ Union and the Federated Ironworkers’ 
Association resulted in a stoppage of work at one of the Broken Hill Pty. 
smelting works. 

The parties to conciliation proceedings may be either (a) employers 
and employees (this is most usual); (b) employers and employers; or 
(c) employees and employees. The employee party (or parties) is 
invariably an organisation or union—indeed this is implied from the 
very notion of an industrial dispute.® In Australia, moreover, this 
notion is made clear by the fact that the industrial tribunals (whether 
Commonwealth or State) will not or cannot take cognisance of the 
claims of individual employees. Individual employers, however, may 
be parties in their own right, although there is an increasing tendency 
for them to be represented by organisations. 

Considered in the abstract, as it were, there does not seem to be any 
inherent restriction on the rights of parties to conciliation proceedings to 
appear by representative. This, however, is a matter which will depend 
on the requirements of the particular jurisdiction in which the conciliation 
process isemployed. Thus, under the present Commonwealth Arbitration 
Act, a party to conciliation (or arbitration) proceedings before the Court 
or a Conciliation Commissioner may not be represented at such pro- 
ceedings by counsel, solicitor or paid agent except by leave of the Court, 
or the Conciliation Commissioner, as the case may be.?!°. 

This, however, is only one aspect of the general problem. There 
is the other and, in a sense, the much more fundamental question of 
whether a union acts as the agent of its members or as the party principal. 
This is a matter which goes to the very root of industrial relations and 
is of equal importance whether labour conditions are regulated (and 
moulded) by means of conciliation, arbitration or voluntary collective 
bargaining." If we regard a union as the agent of its members (as did 
the High Court for a number of years?*), it is clear that the members 


7. South Australia. 

8. This is, of course, also true of arbitration proceedings and voluntary collective 
bargaining. 

9. See: Burwood Cinema Ltd. v. Aust. Theatrical Employees’ Assn. (1925) 35 
C.L.R. 528 (548). 

10. Sect. 46 (2) C. & A. Act (Cwlth). 

11. The expression “ voluntary collective bargaining’ is used here to indicate 
direct negotiation between a union or unions of employees on the one hand 
and a single employer, union or unions of employers on the other, without the 
intervention of any third party. This method of labour regulation is, for 
instance, widely employed in the United Kingdom. 

12. R. v. Cwlth. Court &c.: ex parte Wm. Holyman & Sons (1914) 18 C.L.R. 273; 

The Tramways Case (No. 2) (1914) 19 C.L.R. 43; R. v. Hibble: ex*parte Broken 

Hill Pty. Ltd. (1921) 29C.L.R. 290. Contra, Aust. Workers’ Union v. Pastoralists’ 

Federal Council (1917) 23 C.L.R. 22; Aust. Timber Workers’ Union v. John 

Sharp & Sons Ltd. (1919) 26 C.L.R. 302. 
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are the parties principal and the union is merely acting on their behalf. 
3ut if, as has now been established by the High Court,!* the union acts 
as the party principal and not as the agent, its members can only be 
said to be represented by it in a broad and non-technical sense. 

There remains the further question whether conciliation implies 
that only the parties or their accredited representatives can take part 
in conciliation proceedings or whether the concept enables persons drawn 
from the same trade or calling as the parties but not directly repre- 
sentative of them to negotiate and enter into agreements on their behalf. 
As regards the use of conciliation in the Commonwealth jurisdiction, the 
High Court was called upon to answer this question in the case of the 
Australian Railways’ Union v. The Victorian Railwey Commissioners and 
Others.™4 


In 1930 the Commonwealth Conciliation and Arbitration Act was 
amended to provide for the establishment of Conciliation Committees.” 
These bodies were to be appointed on the application of a party to an 
industrial dispute.1® ‘‘Of the members other than the chairman, one- 
half are to be representative of employers and one-half representative of 
organisations of employees. This means no more than that they shall 
be typical of the class they represent. They are not chosen as the 
authorised agents of the disputants but as persons .. . . likely to appreciate 
their interests.... The chairman of the Committee is to be a Conciliation 
Commissioner. He is to summon the first meeting of the Committee in 
relation to a particular dispute, but he is not to be present at, or take 
part in, its deliberations, until or unless he is of the opinion or is so 
informed by a representative of one or each of the parties that the 
representatives appear unlikely to come to an agreement on all of the 
matters in dispute. Thereafter he is to preside at the meetings of 
the Committee.’!” If agreement were reached by all the members of 
the Committee such agreement was to operate as a memorandum- 
agreement under sect. 24,!8 7.¢., it was to have the force and effect of 
an award. Likewise, where the majority of the members, including the 
Conciliation Commissioner, were able to reach agreement such agree- 
ment was also to operate as an award.'® ‘‘ When and only when the 


13. Burwood Cinema Case (supra). Note: (1) Statutory effect has been given to 
this principle by sect. 63 of the Industrial Arbitration Act (W.A.) and sect. 107 
of the Industrial Conciliation and Arbitration Act (Principal Act) (N.Z.). 
(2) It has been established in the light of the above principle that a union may 
dispute and the Court (or a Conciliation Commissioner (Cwlth.) ) may make 
an award in relation to (a) future members of the disputing union (Burwood 
Cinema Case (supra); Amalgamated Engineering Union v. Metal Trades 
Employers’ Assn. (1935) 53 C.L.R. 658), and (b) non-members of such union 
(Metal Trades Employers’ Assn. v. Amalgamated Engineering Union (1935) 
54 C.L.R. 387). 

14. (1930) 44 C.L.R. 319. 

15. Sects. 33 and 34 of 1904-1930 C. & A. Act (Cwlth.) inserted by sects. 26 and 27 
of Act 43/1930 (Cwlth.). 

16. Or on the application of a party applying for a variation of an award. 

17. 44 C.L.R. 381-2. 

18. Now Sect. 37 C. & A. Act (Cwlth.). 19. z.e., by virtue of sect. 24 (supra). 
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Committee failed to agree (was) the chairman, as Conciliation Com- 
missioner, to proceed to arbitration between the disputants.”?° In 
effect, the Federal Government was seeking to establish bodies on the 
lines of the Victorian Wages Boards by virtue of the concilation and 
arbitration power (sect. 51 (xxxv) ). The attempt failed, however, for 
in the same year (7.¢. 1930) the above provisions were challenged in the 
High Court which, by majority, held them to be invalid. ‘‘A law,” 
said Rich, Starke and Dixon JJ., ‘‘ which enables a body of persons to 
settle a dispute by issuing a decree arrived at by discussion amongst 
themselves without any hearing or determination between the disputants 
is, in our opinion, not a law with respect to Conciliation and Arbitration 
for the prevention and settlement of industrial disputes and is not 
authorised by sect. 51 (xxxv) of the Constitution.’ Isaacs C.J. took 
the contrary view, however, arguing that neither conciliation nor arbitra- 
tion implied that the disputants or their direct representatives must 
participate in the actual hearing and settlement of the dispute, and 
that, even if this were not so, then ‘an opportunity must,” under the 
disputed provisions,“‘ . . . . be given to the parties themselves to be 
present personally or by their representatives, and to have a full and 
fair opportunity to support their respective views.’’?? 


It is hard not to agree with the majority decision on this matter. 
It is one thing to provide that a party to a dispute need not appear in 
person but may do so by representative. It is quite another to lay 
down that the dispute may be settled by persons who in no sense can be 
said to directly represent the disputants and from such proceedings to 
exclude the parties and their representatives and then to call that 
procedure “ conciliation.” 

There are, however, certain dicta in the majority judgment which 
suggest that legislation providing for bodies on the general lines of the 
Conciliation Committees but with functions limited to advising and 
encouraging the disputants to reach agreement would not be ultra vires 
sect. 51 (xxxv) of the Constitution. The members other than the 
disputants would, in other words, act merely as advisers.23 Whether 
such a body could serve any useful purpose is open to conjecture, but 
evidently the various Iederal governments have not thought so for, 
since 1930, no move has been made from that quarter to revive the 
Conciliation Committees. 


The Dispute. 


There must also be a dispute, for the whole concept of conciliation 
connotes the existence of a dispute. Even were there no reference to 
“ (industrial) disputes ’’ in sect. 51 (xxxv) a power to legislate with 


20. 44 C.L.R. 3384 21. 44 C.L.R. 384-5 
44C.L.R. 367 


3. See: remarks of Kich, Starke and Dixon JJ. at 44 C.L.R. 386-7 
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respect to “conciliation ’’ would necessarily embrace the notion of a 
dispute for conciliation is not a process “in vacuo”’ as it were—it is a 
process directed to certain ends and employed for certain purposes. 

But the dispute need not actually be in existence in the sense that 
all the issues between the parties are settled and precise. The dispute 
may be potential—there may be differences between the parties although 
those differences have not as yet crvstallised and, as such, have not 
been formulated in precise terms. There must, however, be some 
evidence of a dispute although the question of when a “ threatened, 
impending or probable dispute ’’ or a “ situation likely to give rise to a 
dispute’ (to use the words of the Commonwealth Arbitration Act)?4 
ceases to be a dispute at all is only a matter of degree. The fact that 
the High Court has upheld the above extensions of the term “ industrial 
dispute” (in the Constitution)® is indicative of its conscious policy 
(manifest in many cases on sect. 51 (xxxv)) of extending the scope 
of the conciliation and arbitration power albeit at the expense of the 
States’ residual powers. It was prepared to give effect, as far as it 
considered it possible, to the policy of a legislature and of a Court (of 
arbitration) seeking to regulate industrial conditions on a national basis 
but having at their disposal a power limited as to both ends and means. 

Because ‘conciliation ’’ necessarily implied the existence of a 
dispute, this factor would, it seems clear, always prevent the Common- 
wealth from giving effect to collective agreements reached irrespective 
of the existence of a dispute.*® This does not mean that collective 
agreements, even if entered into by “ organisations ”’ (unions) registered 
under the federal jurisdiction and bound by federal awards, would be 
invalid. There is apparently nothing to prevent “ organisations,” let 
alone other bodies, from making such bargains.** What it does mean, 
however, is that the Commonwealth might not be empowered to provide 
for the enforcement of such agreements.** They could be enforced 
(if at all) by an action in the ordinary civil courts*® or, what is more 
likely, by the relative bargaining strength of the parties.°° 


24. These terms are included in the definition of ‘* industrial dispute ’’ in sect. 4 
of the C. & A. (Cwlth.) 

25. Merchant Service Guild v. Newcastle & Hunter River S.S. Co. Ltd. (1913) 16 
C.L.R. 591 (ve: ‘‘ threatened, impending or probable dispute ' 

26. There are also other obstacles involved (see pos? 

27. See: The Musicians’ Case (1912) i CLR. Ge. at pp 643, 648, 657 The 
Agricultural Companies’ Case (1913) 17 C.L.R. 261, at pp. 282, 289-9 

28. See: The Musicians’ Case (supra) at pp. 644, 648, 657; 7 lgriculiural Com- 
panies’ Case (supra) passim 

29. It is possible that a claim to enforce such agreements would be met by the 
allegation that they were never intended to create binding legal relations 
See: “‘ The Enforcement of Collective Bargains in the United Kingdom’ 
article by F. Tillyard and W. A. Robson in the Economic Journal, Vol. NLVILI 
(1936), pp. 15 et seg., and ‘‘ Collective Agreements under War Legislation 
article by O. Kahn-Freund in 6 Mod. L. Rev. (1943) L12 

30. It may be added that, as regards parties bound by Federal awards, contracts 
of service made pursuant to such collective agreements providing for terms 
and conditions of employment less favourable than those prescribed by the 
appropriate award would, by virtue of the Cwlth. Arbn. Act, be invalid 
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It follows that (quite apart from existing case law on this matter) 
the requirement of an industrial dispute will always be an obstacle to 
the Commonwealth making effective provision for the enforcement of 
“industrial agreements’ of the type used in the State jurisdictions. 
In most of those jurisdictions*! the various (State) Arbitration Acts 
enable industrial unions** of employees to enter into industrial agree- 
ments with industrial unions of employers or with individual employers. 
Such agreements may be made in relation to, iter alia, any “ industrial 
matter’ (which term is widely defined to include wages, hours and 
other conditions of employment) and provided they comply with certain 
requirements as to form and filing they are enforceable in the same 
manner as awards.**? But in no case is the existence of an industrial 
dispute an essential precondition to their making and enforcement for 
the States’ residual (industrial) powers are, unlike those of the Common- 
wealth, plenary and unrestricted.*4 

The Commonwealth’s powers are not plenary and unrestricted— 
they are, as we have seen, express and limited and, in particular, they 
are focussed upon the concept of an industrial dispute. This limitation 
is manifest in the industrial agreement provisions in the Commonwealth 
Arbitration Act for, as Higgins J. remarked, ‘“‘ The draftsmen of the 
Commonwealth Act evidently took the view that the Act had to be 
kept within the bounds of sect. 51 (xxxv) and had to be an Act for the 
prevention and settlement. . . .”°> So we find that the relevant pro- 
visions in that Act are much narrower in scope than those in the State 
Acts. Sect. 97 of the present Federal Act, instead of conferring almost 
unlimited powers on unions and employers to make enforceable collective 
agreements with respect to “industrial matters,’’ merely empowers 
employers and unions of employees to make industrial agreements “ for 
the prevention and settlement of industrial disputes existing or future 
by conciliation and arbitration.”” The Act then goes on to prescribe 
the form in which such agreements must be made and provides that 
when filed they shall bind the parties thereto and be enforceable in the 
Same manner as awards.°* Circumscribed and limited as these pro- 
visions were (and still are) they did not meet with the approval of the 
High Court and in several decisions*’? that body rendered them almost 
nugatory. The Commonwealth industrial agreement provisions did not, 
it held, enable parties to make collective agreements regulating generally 
the industrial relationships between them. Sect. 73 (now Sect. 97) 
al. t.é., NS.W., QOld.,'S.A., WA. 

32. 7.€., unions registered under the appropriate State Arbn. Act. 

33. i.e., by the imposition of penalties for their breach, &c. 

34. i.¢., provided of course they do not conflict with the lawful exercise of a Federal 
35. eae. eet Drivers’ and Firemans’ Assn. v. Broken Hill Pty. Ltd. (No. 3) 

(1913) 16 C.L.R. 715 at p. 730. 

36. Sects. 99-102 C. & A. Act (Cwlth.). Note: In this respect the Cwlth. Act 
follows the pattern of the relevant provisions in the State Arbn. Acts. 


37. Musicians’ Case (supra); Agricultural Companies’ Case (supra); Broken Hill 
Case (No. 3) (supra). 
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was designed to enable parties voluntarily to provide for a method of 
conciliation and arbitration other than that of the Court. Although it is 
difficult to know what the High Court meant by “ a method of concilia- 
tion . . . other than that of the (Arbitration) Court ’’**—for assuredly 
this still could not escape the fetters imposed by Sect. 51 (xxxv)—it is 
clear that the High Court would not permit that placitum to be used 
as the basis for collective agreements made irrespective of the existence 
of an industrial dispute. 


It only remains to point out that collective bargains made irrespective 
of the existence of an industrial dispute and, more specifically, industrial 
agreements, could not be supported as conciliation for the prevention 
of future industrial disputes. Conciliation cannot be employed in the 
complete absence of a dispute for there are no disputants to conciliate. 
It is one thing to say that a dispute already exists in embryo and that 
it may or may not develop more serious proportions—it is quite another 
to say that the parties are on perfectly amicable terms but that at some 
future date a dispute may conceivably develop between them. More- 
over, as regards the federal “ arbitration ”’ power, it has twice been held 
that that power could not be used to prevent future industrial disputes*® 
and there seems no reason to doubt that this argument could not equally 
well be applied to “ conciliation.”’ 


The Conciliator. 


There must in the third place be an independent person or body 
who acts as conciliator.4° He must be independent in the sense that 
he stands apart from the disputants for conciliation is, ex necessitate, a 
tripartite process. Thus although he may be appointed by one or both 
sides he cannot, in his role as conciliator, represent the interests of either 
or any of the disputants. 

The selection of the conciliator is a matter which will vary according 
to circumstances. In some cases the disputants may be given a free 
hand to choose their own conciliator. In others the State or some other 
body may appoint a conciliator should the parties be unable to reach 
agreement on this matter. In yet other cases the conciliator may be 
appointed independently of and, maybe also irrespective of, the wishes 
of the disputants. This, for instance, is the case in the Commonwealth 
jurisdiction where the disputants have no say in the appointment of the 
Arbitration Court judges or the Conciliation Commissioners. Likewise 
the qualifications of the conciliator, the time for which he shall act as 
such, the question of whether he may or shall combine the function of 
conciliator with that of arbitrator, are all matters about which it is 
impossible to generalise in advance—they will depend on the requirements 
of the particular jurisdiction. 


38. And now, of course, also the Conciliation Commissioners (Cwlth.). 

39. See: The Common Rule Case (1919) 11 C.L.R. 311, affirmed in R. v. Kelly; 
ex parte the State of Victoria (1950) 81 C.L.R. 64. 

40. See: O'Connor J. in the Jumbunna Case (1908) 6 C.L.R. 309 (366). 
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The duties of the conciliator are epitomised in the words of 
sect. 51 (xxxv)—“‘ the prevention and settlement of industrial disputes.” 
Indeed it has never been questioned that the term “ conciliation ’’ (in 
sect. 51 (xxxv)) cannot be read as applying distributively to both 
‘“ prevention ’’ and “ settlement.’’*! How the conciliator will go about 
the task of preventing and settling disputes is usually—nay almost 
invariably—left to his own discretion. A procedure may be laid down 
for him to follow but this is most unusual, for perhaps the most 
characteristic feature of the conciliation process in action is its flexibility 
and informality. It follows that the extent to which the conciliator 
must participate in the actual proceedings is a matter which will depend 
upon the nature of the dispute and the attitude and relative bargaining 
strength of the parties. In some cases it may be desirable, if not 
essential, for him to be present during the whole of the proceedings. 
In others he may achieve the most satisfactory results by confining his 
activities to bringing the parties together, inducing them to clarify the 
matters in issue and then leaving them to work out an agreement 
between themselves. The essential fact remains, however, that in order 
to constitute conciliation there must be an independent conciliator who 
at some stage in the proceedings intervenes in the negotiations and uses 
his best offices to induce the disputants to reach amicable agreement. 

This brings us back once more to the question of collective agree- 
ments and, more specifically, to that of industrial agreements. Quite 
apart from other considerations, collective bargaining between two or 
more parties without the intervention at any stage of an independent 
conciliator cannot be regarded as conciliation and no collective agreement 
reached as a result of such negotiation can be classed as an agreement 
resulting from or based upon the conciliatory process. It follows that, 
as regards the Commonwealth jurisdiction, the Federal Parliament could 
not, under the guise of “ conciliation’ provide for the enforcement of 
collective agreements reached by such means. It is true that Griffith 
C.J. took the view that the coming together of parties out of court for 
the purpose of agreeing to terms of settlement followed by an agreement 
embodying such terms was not inaptly described as “ conciliation,’ 
but this reasoning did not find favour with the other members of the 
High Court. Nor can it be argued that the provision in the Common- 
wealth Act for the filing of industrial agreements* satisfies the 
requirement of a conciliator for this is a purely administrative act 
neither the Court nor the Conciliation Commissioners have any power 
to veto such agreements whatever they may think of them. In any 


41. See: Aust. Boot Trade Emplovees’ Fedn. v. Whybrow & Co. (1910) 11 C.L.R. 
311; Merchant Service Guild Case (No. 1) (supra). 

42. Musicians’ Case (supra) at pp. 643-4. 

43. Sect. 100 C. & A. Act (Cwlth.). 

44. This does not, however, prevent a party to an industrial agreement from 
applying for and obtaining an award during the currency of the industrial 
agreement. (See Agricultural Companies’ Case (supra) over-ruling Musicians’ 
Case (supra). But this does not empower the Court or Conciliation Com- 
missioners to control the registration of such agreements. 
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case, the agreement has been reached and hence the dispute (if one 
existed) has been settled without the intervention of any third person 
(conciliator) before the formal document embodying the terms of the 
agreement is lodged for filing. 

Now it is true that the cases concerning the scope and validity of 
the industrial agreement provisions in the Commonwealth Act turned 
for the most part upon the rather narrow wording of sect. 97 (of that 
Act) and not upon the meaning of “ conciliation ’’’ in the Constitution. 
But even if sect. 97 had been more widely drawn it still could not have 
escaped two requirements essential to the conciliatory process—a dispute 
and a conciliator. It is just because the other species of collective 
agreement provided for in the Commonwealth Act, namely, the 
‘‘ memorandum-agreement,’’*® possesses these two attributes that it is 
clearly intra vires the power of the Commonwealth Parliament, for such 
agreements can be made only during the hearing of a dispute before a 
conciliator (and arbitrator), in this case the Court or a Conciliation 
Commissioner. 


The Element of Compulsion. 


In addition to the three essential elements discussed above there 
are various other factors involved in the use of this process. Of these 
perhaps the most important is the use of compulsion. Compulsion may 
attach to the use of the conciliatory process in three different ways. The 
conciliator may, as we have seen, be appointed independently of and, 
maybe also irrespective of, the wishes of the disputants. The disputants 
may, in the second place, be compelled to attend before the conciliator. 
Finally the disputants may be compelled to observe the terms of an 
agreement reached during proceedings before a conciliator, 7.e., as a 
result of conciliation. Compulsion in all three aspects is employed in 
the Commonwealth jurisdiction. It has never been decided (in the 
High Court) whether the conciliation power alone would support all or 
any of the various ways in which compulsion is employed in relation to 
that process although it was early laid down that a power to legislate 
with respect to arbitration conferred a power to provide that such 
arbitration should be compulsory.*® Here we see the relationship of 
“conciliation ’’ to “ arbitration ’’ (in sect. 51 (xxxv) ), referred to earlier 
in the piece for, since the use of compulsion has been upheld on the 
basis of the “ arbitration ’’ power and since “ arbitration ’’ is generally 
believed to be wider in scope than “ conciliation ’’ it has, for practical 
purposes, been unnecessary to enquire whether the use of compulsion 
could be upheld on the basis of the conciliation power alone. If one 
may hazard an opinion, however, it would seem that a power to legislate 
with respect to conciliation would support the use of compulsion in at 
least the first two of the aspects referred to above. 


’ 


In other words, 


A5. Sect. 37 C. & A. Act (Cwlth.). 
46. R. v. Cwlth. Court &c.; ex parte Whybrow & Co. (1910) 11 C.L.R. 1. 
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disputants could be compelled to attend before a conciliator appointed 
independently of their wishes. Whether a power to legislate with respect 
to “conciliation ’’’ permits the enforcement of agreements reached by 
means of that process is far more doubtful. 


The Distinction between Conciliation and Arlitration. 

At this stage it is useful to indicate the essential difference between 
the two processes—conciliation and arbitration. We must at once 
decide, however, whether the distinction is to be based on form or on 
substance. This question is of considerable importance, for in the 
Commonwealth jurisdiction’? many awards are awards in form only 
the parties reach agreement “ outside the court ’’ as to all or practically 
all of the matters in issue and then approach the Court or a Conciliation 
Commissioner to have the terms of the agreement embodied in the form 
of a consent award. The Court or the Commissioner merely affixes its 
or his imprimatur to an agreement reached neither by conciliation nor 
arbitration but by direct negotiation between the parties. So although 
it is a matter of personal choice whether form or substance shall be 
used the balance of convenience seems to be clearly on the side of form. 
Otherwise it would be necessary to examine the facts in each case to 
ascertain whether a particular award was, in truth, the result of 
arbitration. 

On the basis of form the true distinction appears to be this: if the 
activities of the person or body interposed between the disputants are 
limited to advising the parties, encouraging them to reach agreement 
but in no direct sense imposing his will upon them as regards the actual 
terms of the settlement then this is conciliation. But if, after hearing 
the disputants, he makes a decision (award) prescribing what he considers 
to be a fair and equitable settlement of the dispute (whether or not his 
decision is binding on the disputants) he is an arbitrator and what he 
does is arbitration. It follows that the distinction between the two 
processes does not depend on the title of the person or body performing 
the function in question.** Nor does it depend on the qualifications of 
the persons or on the constitution of the bodies exercising that function. 
Nor again does it depend on whether the element of compulsion attaches 
to conciliation or to arbitration or to both. It depends on whether the 
person or body interposed between the disputants has the power to 
make an award in settlement of the dispute. The essence of conciliation 
is, therefore, mediation with a view to agreement—the essence of arbitration 
is the award of the independent arbitrator. 

47. This is equally true of the State jurisdictions. 
48. Thus the Conciliation Commissioners appointed under the Industrial Arbitra 
tion Act (N.S.W.) have only limited power to conciliate disputants, whereas 


the Commonwealth Conciliation Commissioners may both conciliate and 
arbitrate. 
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Conclusion. 


Conciliation is essentially an informal process. Its basic elements 
are few and simple—two or more parties, a dispute and a conciliator. 
There is no inherent suggestion of formality in the process—it does not, 
like arbitration, carry with it the notion of a tribunal and litigants ranged 
on opposite sides. Provided the basic elements are present, it can be 
applied and exercised by anybody anywhere at any time. Its short- 
comings are the shortcomings of human nature itself—intransigence of 
the disputants, inability of the conciliator. And if in Australia (and 
more specifically in the Commonwealth jurisdiction) conciliatory methods 
fail it may well be that in the long run other methods will prove no 
more successful. 


D. C. THOMSON* 


*B.A., LL.B. (Western Australia); Senior Lecturer in Law in the University 
of Sydney. 








THE LEGAL ASSIGNMENT OF FUTURE GOODS. 
The legal ownership of corporeal chattels may be transferred by 
(a) actual or constructive delivery of possession with intent to transfer 
ownership, (b) deed of transfer, (c) contract of sale, (d) contract of 
exchange. This is usually regarded as being a complete list of the 
modes of direct and intentional alienation. Of course a change of 
ownership may also be effected by involuntary alienation, as on 
bankruptcy, and in consequence of acts not purporting to operate 
directly as transfers, as in the cases of accessio and confusio. 


In Akron Tyre Co. v. Kittson (1951) (82 C.L.R. 477), however, the 
High Court denied the proposition that voluntary transfer is confined 
to the four modes listed above, and held that future goods may be 
transferred by contract other than contract of sale or exchange. The 
purpose of this article is to suggest that in deciding this the High Court 
misconceived the effect of the authorities, and that the facts of the 
Akron case, which involved the passing of property in future goods, 
were covered by the rules applicable to one of the well recognised modes 
by which property may pass. 


It has long been settled that at common law a man cannot grant 
what he has not, so that in general a purported assignment of land 
or a chattel, not in existence, or not the property of the assignor, is 
merely void, and will not have a postponed operation when the thing 
is acquired by the assignor. To this general rule there are two excep- 
tions. One is that the future product of existing property or rights 
may be assigned by the owner of the property or the rights: Grantham v. 
Hawley (1615) (Hob. 132). The other is that an act done after acquisition 
may be linked with something done before so as to make the whole 
dealing effective. It is this second exception that will be discussed 
here. The article will be concerned only with transactions that result 
in a legal title passing. Equitable assignment of future property, 
covered by the Holroyd v. Marshall (10 H.L.C. 191) line of cases, will 
not be dealt with. 


The problem to be discussed is illustrated by such cases as the 
following, in each of which it was held that the legal title passed to 
the intended assignee: 

Reeves v. Barlow (1884) (12 O.B.D. 436). In a building contract 
a buiider agreed that all building and other materials brought by him 
on to the land should become the property of the landowner. Blake v. 
Izard (1867) (16 W.R. 108) is a similar case. 

Hope v. Hayley (1856) (5 El. & Bl. 830). A mortgagor assigned 
as security the chattels used in connection with his business, with a 
power to take possession, and agreed that chattels substituted for those 
in existence at the time of the mortgage should belong to the mortgagee 
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and be included in the assignment. On default the mortgagee, in 
exercise of the power given by the deed, took possession of original and 
substituted chattels and sold them. Similar cases are Congreve v. Evetts 
(1854) (10 Exch. 298), Carr v. Allatt (1858) (27 L.J.Ex. 385), and Chidell 
v. Galsworthy (1859) (6 C.B.N.S. 471). 

Akron Tyre Co. Pty. Ltd. v. Kittson (1951) (82 C.L.R. 477). Ina 
hire-purchase agreement concerning motor trucks one term was that 
accessories or goods attached to the goods (i.e., the trucks) should 
become part of the goods. Tyres were removed and sold by the hirer 
during the currency of the agreement, and as the evidence did not 
clearly show that these were the original tyres, they had to be treated 
as goods covered by the term referred to above. 

In addition to these cases there are numerous cases of sales of 
future goods. One line of cases concerns the sale of a specific thing 
to be manufactured by the seller. It does not seem to have been 
doubted that a contract of this sort may have the effect of passing 
the property in the thing to be made, but, beginning with Mucklow v. 
Mangles (1803) (1 Taunt. 318) the cases establish the rule that the 
property does not pass until there is an act of appropriation with mutual 
assent. As to a sale of goods to be purchased later by the vendor 
Lord Tenterden held in Bryan v. Lewis (1826) (Ry. & Moo. 386) that 
the contract was invalid. However, in later cases this view was rejected 
and sales of this sort were upheld on the ground of mercantile con- 
venience: it was said that to hold otherwise would put an end to half 
the contracts made in the course of trade. See Hibblewhite v. M’Morine 
(1839) (6 M. & W. 462) and Mortimer v. M’Callan (1840) (6 M. & W. 58). 
It is well known that the common law of sale rests mainly on mercantile 
convenience, and has been strongly influenced by the modern civil law 
rather than the older common law of personal property. Accordingly 
it would appear that cases of sales of future goods are on a different 
footing from that on which the other cases considered above stand, and 
do not call for consideration in connection with the problem discussed 
in this article. Transfer by exchange, which is regarded as analogous 
to sale, will also be excluded from the discussion. 

The law on the subject of the assignment of future goods (apart 
from sale) is usually traced from the fourteenth rule of Bacon’s Maxims, 
and the leading case cited is Lunn v. Thornton (1845) (1 C.B. 379). 
Bacon’s maxim runs: Licet dispositio de interesse futuro sit inutilis, 
tamen fieri potest declaratio praecedens, quae sortiatur effectum, interveniente 
novo actu. Broom translates as follows: ‘Although the grant of a 
future interest is invalid, yet a declaration precedent may be made 
which will take effect on the intervention of some new act.” 

The question is what sort of new act, following a transferor’s 
acquisition of goods, will give effect to a declaration made by him before 
he acquired them so as to pass the title to the goods to the intended 
transferee. 
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Lord Bacon says that there must be “‘ some new act or conveyance 
to give life and vigour to the declaration precedent.” He gives examples: 
a feoffment by a disseisee (who under the old law had no interest that 
he could assign) with a letter of attorney to enter and make livery of 
seisin, and subsequent livery accordingly; authority to an agent to 
demise land to be acquired, and subsequent demise by the agent; 
execution of an indenture to lead the uses of land to be purchased, and 
the subsequent levy of a fine to the uses thus declared. 


Lord Bacon does not give the reason why in these cases the previous 
declaration takes effect, nor do the cases cited above put the matter 
beyond doubt. However, the true principle, it is submitted, is that a 
transaction is invalid only if the whole of it occurs before it has any 
object to operate on. But if some element of the transaction occurs 
after the object is acquired, the previous and subsequent elements, it is 
submitted, may combine to constitute an effective transaction. It 
may be reasonable to treat as invalid a completed conveyance of future 
goods; for the transaction, when carried through, spends its force on 
nothingness, and so is a nullity. But if some element of it, when 
performed, has something to operate on, it is not wasting its force, 
and can achieve some effect. Therefore it should be held valid. 


Lord Bacon confines his exception to the case of a previous declara- 
tion; and, if we make the term declaration extend to contracts and 
deeds of conveyance, this appears to be the only element in a transfer 
of goods that can precede the acquisition of the goods and link up with 
a later act. If the type of conveyance in question is a conveyance by 
delivery with intent to pass ownership, obviously the only element that 
can precede the acquisition of the goods is the declaration of intention. 
If, on the other hand, the conveyance is by deed, the previous declara- 
tion is the whole transaction, and will be void as a transfer merely by 
deed, though the deed may perhaps operate as a declaration precedent 
for the purpose of Lord Bacon’s exception (as was suggested by Lord 
Chelmsford in Holroyd v. Marshall (at p. 216) ), and combine with a 
subsequent delivery to constitute a transfer by delivery. 


Apart from sale, which is a special case, and apart from Akron 
Tyre Co. v. Kittson (supra), to be discussed later, the cases seem to 
show that the subsequent act is one which is a necessary element of 
an ordinary mode of transfer of existing goods as well as future goods, 
A brief examination of the earlier cases will show this. 


In Reeves v. Barlow (1884) (12 0.B.D. 436) the subsequent act was 
the bringing of materials on to the land of the intended transferee. 
This may very reasonably be treated as a delivery of possession to the 
transferee, combining with the previous agreement to constitute a transfer 
by delivery. The judgment does not in fact explain the basis on which 
ownership passed. 
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Some of the relevant cases are cases of assignment by deed (bill of 
sale in the pre-statutory sense of the term) by way of security. Three 
types are to be noted. One is where the assignment covers existing 
and future goods, but contains no power to seize the goods. The second 
is where the assignment covers only existing goods, but a power is 
included to take possession, on default, of substituted or other future 
goods as well as existing goods. The third is where there is both an 
assignment of and a power to seize future as well as existing goods. 


Lunn v. Thornton (1845) (1 C.B. 379) is an example of the first class. 
In this case the bill of sale purported to cover future goods, but there 
was no express power of seizure. Tindal C.J., giving the judgment 
of the Court, said it was not a question whether a deed might not have 
been framed to give a power of seizure. Here the question was merely 
whether a deed could pass the property in goods not yet in existence. 
It was argued that the transferor’s bringing the goods on to his premises 
was a sufficient subsequent act to bring the case within Lord Bacon’s 
exception. This argument was rejected, and it was held that the 
property in the subsequently acquired goods was not affected by the deed. 


The leading case in the second class is Congreve v. Evetts (1854) 
(10 Exch. 298). Goods were seized which included goods not in existence 
when the deed was made, and the question was whether the ownership 
of these passed when they were seized. It was held that it did; and 
Parke B., giving the judgment. of the Court, said that the taking 
possession was the same as if the debtor had put the plaintiff in actual 
possession of these goods. The licence and subsequent seizure were thus 
considered to be equivalent to a transfer by delivery. Chidell v. 
Galsworthy (1859) (6 C.B.N.S. 472) is a similar case. 

Hope v. Hayley (1856) (5 El. & Bl. 830) appears to be an example 
of the third class. The wording of the deed was peculiar, but it seems 
to have been intended to include after-acquired property in the transfer 
as well as in a licence to seize that was conferred. It was held that 
the property passed. On the whole the decision appears to have rested 
more on the effect of the licence to seize than on the transfer coupled 
with the subsequent act of seizure; but some of the judges considered 
that the case could be decided on either ground. In the similar case 
of Carr v. Allatt (1858) (27 L.J.Ex. 385) both the assignment and the 
licence to seize clearly covered after-acquired property, and it was the 
licence only, not the transfer, that was treated as passing the property 
on a subsequent seizure. 

The result seems to be that where there is a transfer of future 
goods by deed, coupled with a licence or power to take possession, the 
simpler solution of the problem is not to treat the deed as a declaration 
precedent, but to rest the passing of the property on the licence alone. 
However, even on this basis the case comes within Lord Bacon’s excep- 
tion, for the words of licence are a previous declaration which links up 
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with the subsequent transfer of possession to take effect by what is 
really (see Parke B.'s judgment in Congreve v. Evetts) a transfer by 
delivery. 

All the cases discussed above, it is submitted, can be explained as 
being cases of transfer by delivery, in which an agreement before 
acquisition indicates the effect that the subsequent delivery or quasi- 
delivery of possession is to have when it occurs. There is, it is true, a 
substantial separation of time between the delivery and the declaration 
of intent that is supposed to explain it. Indeed the separation in time 
and the mode of acquisition of possession in some cases are such that 
the intention may well have ceased in fact by the time the transferee 
acquires possession, e.g., in cases like Hope v. Hayley where a mortgagee 
takes possession. However this may be, the cases show that the 
transferor is bound by his previous agreement; and it seems more 
reasonable to explain these cases as being transfers by delivery, in 
which the transferor is not allowed to recede from his previous declara- 
tion of intent, than to treat them as establishing a special mode of 
transfer peculiar to dealings with future goods. 


The headnote to the report of Lunn v. Thornton (1 C.B. 379) reads: 
“A grant of goods which are not in existence, or which do not belong 
to the grantor at the time of executing the deed, is void, unless the 
grantor ratify the grant by some act done by him with that view, after 
he has acquired the property therein.” If this is an exact statement 
the subsequent act need not be one necessary element of an ordinary 
conveyance, but any act which can be said to “ratify ’’ the previous 
conveyance which otherwise would be void. However, the judgment 
of the Court, delivered by Tindall C.J., does not in terms support this 
mode of stating the rule. It was argued by counsel that the bringing 
of the goods on to the assignor’s premises was a new act within Lord 
Bacon’s exception. To this Tindal C.J. replied that “‘ the new act 
which Bacon relies upon, appears, in all the instances which he puts, 
to be an act done by the grantor for the avowed object and with the 
view of carrying the former grant or disposition into effect.’’ Later he 
refers to there being ‘“‘ no new act done by the grantor, indicating his 
intention that these goods should pass under the former bill of sale.”’ 


These dicta seem to contemplate something more than a mere 
ratification of the previous conveyance. The words first quoted con- 
template an act which carries the disposition into effect, and this would 
seem to involve something equivalent to a delivery. The second dictum 
is less precise, but must be read, it is submitted, subject to the earlier 
more precise statement. Together the two dicta hardly justify the 
broad statement of the headnote. 


On the other hand, the dicta appear to be too narrow to cover the 
other cases discussed above. These show that it is not necessary that 
the subsequent act should be an act done with the ‘“‘ avowed object 
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and with the view of carrying the former grant or disposition into effect.” 
In Reeves v. Barlow (supra) materials were not brought on to the premises 
specifically in execution of the agreement, but rather for carrying on 
the building. Furthermore, the act need not be an act by the transferor, 
as is shown by the cases where the subsequent act was a seizure by the 


transferee under a licence given by the transferor. The dicta may 


have been adequate to deal with the argument the Court was concerned 
to dispose of, but they cannot be regarded as a full and accurate state- 
ment of the principle that covers all these cases. 

In Akron Tyre Co. Pty. Ltd. v. Kittson (82 C.L.R. 477) the High 
Court broadened the statement of the relevant rule by extending it in 
the direction suggested by the headnote to Lunn v. Thornton. Latham 
C.J. said: “It was argued for the appellant that property in personal 
chattels could be transferred only by deed, delivery of possession, or 
contract of sale or exchange. But the cases mentioned establish that the 
terms of a contract may be such that when a person acquires property 
and does some new act which the contract contemplates, the property 
in goods may be effectively transferred.” 


In their joint judgment 
Williams and Kitto JJ. express a similar idea. 


It is submitted, however, 
that apart from sale, which stands on its own, the only new act recognised 
by the cases is an act equivalent to delivery of possession, 7.e., an act 
which is an element of one of the modes of transfer listed above. To 
these the High Court has added a fifth mode, transfer by simple contract, 
other than sale or exchange, taking effect on the occurrence of a future 
event specified by the contract. This extension of the principle, it is 
submitted, is not only unwarranted by the previous cases, but also was 
not necessary in order to arrive at the judgment given in the Akron case. 

In this case a finance company let a number of motor trucks to 
Vale on hire purchase. Clause 12 of the agreement provided: “‘Any 
accessories or goods supplied with or for or attached to or repairs 
executed to the goods shall become part of the goods.” After having 
used the trucks for some time Vale removed the tvres and sold them 
to the Akron Tyre Co. The evidence left it uncertain whether the 
tyres removed were original or substituted tyres. Vale having made 
default the finance company seized the trucks, which had been left 
without tyres, and then claimed the tyres from the Akron Tyre Co. 
Their claim being refused they brought an action for damages. The 
trial judge, Fullagar J., treating the tyres as substituted and not original 
tyres, held that clause 12 of the agreement passed the property in them 
to the plaintiffs as soon as they were attached to the vehicles; and he 
found it unnecessary to consider whether they became part of the vehicles 
under the doctrine of accessio. 


In the High Court, Latham C.J. treated clause 12 as “an agree- 
ment, made for value, that the property in accessories, etc., shall pass 
when they are attached to the trucks’; and Williams and Kitto JJ. 


appear to have taken a similar view of the clause. As was indicated 
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above, they held that a contract that the property in goods should pass 
on the performance of some further act by the transferor is effective 
to pass the property on the event stipulated. It was submitted above 
that this carries the principle beyong the previous authorities, in so far 
as it allows the passing of property on some event other than an actual 
or constructive delivery of possession. On the other hand, in another 
respect it is too narrow a statement; for an act by the transferee, viz., 
seizure, may be the stipulated event as well as an act by the transferor. 

The correct solution of the problem raised by this case, it is sub- 
mitted, is to treat the case as one of accessio, in which the prior declara- 
tion shows the construction to be put on a later act of attachment, 
just as in the earlier cases the prior declaration showed the construction 
to be put on the act of seizing chattels or of bringing them on to premises. 

In many cases where attachments are made to a chattel such as a 
motor vehicle it will be doubtful whether or not the thing attached 
becomes part of the chattel. In the case of a motor vehicle, tyres are 
an essential part of the vehicle, and it seems clear that tyres replacing 
the original tyres would become part of the vehicle independently of 
agreement. The same would be the case with replacements of other 
original and essential parts of the vehicle. But in the case of attachment 
of such things as a wireless set, or a spot-light, or loose covers to the 
seats, or a luggage carrier, it might be a question whether or not the 
thing was to be treated as part of the vehicle. This would appear to 
depend on the intention, as in the case of fixtures in relation to land; 
and if so, an agreement in a case of hire-purchase might well be regarded 
as a binding declaration of intention. The object of clause 12 in the 
agreement in the Akron case appears to have been to settle any doubt 
that might arise on this point. 

It should be observed that clause 12 was not in fact an agreement 
that on attachment the property in the things attached should pass to 
the company. No doubt it was contemplated that this would be the 
result ; but the agreement did not provide directly for this, and was not 
in itself a contract of conveyance. What clause 12 actually did was to 
provide that the attachment of things to the trucks should operate by 
way of accessio. This is a recognised mode by which the ownership of 
goods passes, the only special feature of the case under discussion being 
that the declaration of intention preceded the acquisition and the attach- 
ment of the goods. The case is thus clearly within Lord Bacon’s 
exception, and within the explanation of his exception that is put 
forward above. It differs from earlier cases in being a case of accessio 
instead of a case of transfer by actual or constructive delivery, but 
otherwise it stands on the same footing with them. 


W. N. HARRISON* 
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CROSS-EXAMINATION OF THE PRISONER IN QUEENSLAND* 


Section 3 of the Criminal Law Amendment Act of 1892 (Qld.) reads 
as follows: 


‘““ Every person accused of an indictable offence, and the wife 
or husband, as the case may be, of every such accused person, shall 
be a competent witness on his or her behalf, but shall not be com- 
pellable to be a witness without his or her consent. 


‘“‘Any accused person tendering himself or herself as a witness 
shall be liable to cross-examination as in other cases. 


‘‘ Nothing in this section shall render any person compellable 
to answer any question tending to criminate himself or herself with 
respect to anv matter other than the offence for which he or she 


is being tried, and on the trial of which he or she tenders himself 
or herself as a witness.” 


Since 1892, then, in Queensland the accused in the Criminal Court 
has always been a competent witness on his own behalf. However, 
despite the provisions of Section 3 of the 1892 Act (supra) it has been 
the practice in Queensland to allow the prisoner giving evidence on his 
own behalf to be cross-examined as to his previous convictions if he has 
had any. The law in Queensland in this respect differs from the law 
in England, and the law in the other States of the Commonwealth. In 
England, when in 1898 a prisoner was made competent to give evidence, 
it was provided by Section 1 (f) of the Criminal Evidence Act of 1898 
that he should not be required to answer questions tending to show 
he had been convicted of any other offences unless he gave evidence of 
good character or attacked the character of the prosecutor or any of 
the witnesses for the prosecution. Of course, in Queensland the evidence 
of previous convictions, unless character evidence has been given, is 
admissible not to show the prisoner’s character as a party, but merely 
to affect his credit as a witness. A conviction may be proved under 
Section 19 of the Evidence and Discovery Act of 1867 should the prisoner 
deny the fact of the previous convictions. 


Naturally, this distinction between evidence which goes only to 
credit and not to the matter in issue (the offence charged or character 
if put in issue) is one which a jury can hardly be expected to appreciate 
and which may be said to be far too metaphysical for the average 
juryman. The effect on the mind of the ordinary man on the jury is 
too obvious to be restated here. One has only to consider the reasons 
behind the principles of exclusion of evidence of similar facts to realise 
the unfairness of these questions. 





* The writer wishes to acknowledge the assistance given to him in connection 
with this article by Mr. J. C. O’Leary, Solicitor of the Supreme Court of Queens- 
land, who stimulated the writer's interest in the topic and made available his notes. 
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Of course, counsel who appear (in the Criminal Court) for prisoners 
who have had previous convictions are frequently wary of advising their 
clients to give evidence on their own behalf because they are aware of 
the effect on the jury when the prisoner is cross-examined about his 
previous convictions—an effect which may far outweigh the general 
nature of the evidence the prisoner is competent to give concerning the 
matters in issue. Recently, in R. v. McKenna [1951] St. R. Qd. 299, 
the Court of Criminal Appeal considered the nature of an unsworn state- 


ment by the accused from the dock. Townley J., who read the judg- 
ment of the Court, said at p. 308: 


“This case illustrates the anomalous position occupied by 
unsworn statements made by an accused person at his trial. The 
reasons which gave rise to the practice of allowing them vanished 
in this State almost sixty years ago, and it is probable that they 
are now made mainly in cases where the prisoner’s previous history 
or character are such that he cannot take the risk of having them 
placed before the jury in cross-examination. It appears to me 
that a statutory abolition of the right to make such statements is 
eminently desirable if it be accompanied by safeguards preventing 
cross-examination of a prisoner to establish previous convictions or 
bad character except where proof of a previous offence is legally 
admissible to establish the offence with which he is charged or 
where he has sought to establish his own good character or made 
imputations against the character of the witnesses for the prosecu- 
tion. Section 1 of the English Criminal Evidence Act of 1898 
(61 & 62 Vict., C. 36) provides an example of such legislation which 
has stood the test of time.” 


The position prior to the 1892 Act was that a prisoner apart from 
certain instances of statutory exceptions was not competent to give 
evidence on his own behalf and certain rules of evidence had been evolved 
by the Courts which prevented the giving of evidence on the part of the 
prosecution which tended to show that the prisoner was a man of bad 
character unless the prisoner put his character in issue. In R. v. 


Butterwasser |1947| 2 All E.R. 415, Lord Goddard C.J. stated the position 
(at p. 416) as follows: 


“It is elementary that, ever since the practice has grown up— 
as it has in the last 150 or perhaps 200 years—of allowing a prisoner 
to call evidence of good character—in other words, where he puts 
his character in issue—evidence in rebuttal can be given by the 
prosecution to show that he is, in fact, a man of bad character. 
If a prisoner takes advantage of the Criminal Evidence Act, 1898, 
which made prisoners competent witnesses on their trial in all cases, 
and goes into the witness-box, he may then, if he has attacked the 
witnesses for the prosecution, be cross-examined with regard to 
convictions and matters of character.” 
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Two centuries ago at the Trial of Henry Harrison (12 St. Tr. 864) 
Holt C.J. protested: ‘‘ Hold, what are you doing now? Are you going 
to arraign his whole life? Away, away; that is nothing to the matter.”’ 
In the fifteenth edition of Kenny’s Outlines of Criminal Law it is stated 
at p. 420 that ‘‘ Experience shows that jurors give highly exaggerated 
weight to evidence of bad character.” 


Now, after the enactment of the 1892 Act it was apparently the 
attitude of the Courts in Queensland that Section 3 of that Act did not 
prevent questions being put to prisoners which would show that they 
had been found guilty of other offences—such questions being relevant, 
so it was said, to the matter of credit only. It is submitted that the 
Courts after the enactment of the 1892 Act were in a position whence 
they could have prevented such questions on the basis of relevancy alone. 
No doubt Section 19 of the Evidence and Discovery Act of 1867 stated 
that a witness on any trial may be questioned regarding previous con- 
victions, and section 3 of the Act of 1892 made an accused person 
tendering himself as a witness liable to cross-examination as in other 
cases. However, had the Courts early in the piece taken the stand 
that such questions were 

(1) irrelevant to the matter in issue, 

(2) a method of getting evidence as to character before the jury 

through the back-door of “ credit,” 

(3) unfair to the accused, 


I would submit that the practice of excluding such questions would now 
be a rule of practice as strong as the statutory rules in England. And 
as far as the question of “ fairness ’’ is concerned I need only point to 
three sets of legal rules which were developed by the Common law 
without the intervention of the Legislature in order to allow a fair tria 
of the matters in issue—the rules excluding evidence of similar facts, 
the rules of privilege relating to the non-compellability of witnesses to 
answer criminating questions, and thirdly, the rules governing the 
admissibility of ‘‘ voluntary ’’ statements by the accused. 


The rules excluding evidence of similar facts were built up by the 
Courts. The principles underlying these rules have been recently stated 
by the Judicial Committee of the Privy Council in Noor Mohamed v. R. 
(1949] A.C. 182. The following is an extract from the judgment of the 
Judicial Committee in that case: 


‘Their Lordships think that a passage from the judgment of 
Kennedy J. in the well-known case of R. v. Bond (1906) 2 K.B. 
389, 398) may well be quoted in this connection: ‘ If, as is plain, 
we have to recognise the existence of certain circumstances in which 
justice cannot be attained at the trial without a disclosure of prior 
offences, the utmost vigilance at least should be maintained in 
restricting the number of such cases, and in seeing that the general 
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rule of the criminal law of England, which (to the credit, in my 
opinion, of English Justice) excludes evidence of prior offences, is 
not broken or frittered away by the creation of novel and anomalous 
exceptions.’ 


“Their Lordships respectfully approve this statement, which 
seems to them to be completely in accord with the later statement 
of Lord Sankey L.C. in Maxwell’s Case ([1930] A.C. 309, 320), 
when he said: ‘ It is of the utmost importance for a fair trial that 
the evidence should be prima facie limited to matters relating to 
the transaction which forms the subject of the indictment and that 
any departure from these matters should be strictly confined.’ ” 


Who will not agree with me that the principle of “ fairness ’— 
somewhat analogous to the unruly horse of “‘ public policy ”’ in another 
sphere—could not in criminal cases have led to the statement in Queens- 
land of a rule of our common law which would have prevented the 
prisoner from having his newly given opportunity to go into the witness 
box from being in many cases made the unwitting instrument of his 
doom? For if he chooses not to give evidence the position is often 
as stated in Kenny’s Outlines of Criminal Law (15th ed.) at p. 477: 
‘“‘ Experience, however, seems to show that jurors now, without the 
help of any comment, readily draw for themselves a hostile inference 
from the prisoner’s refusal.”’ 


And again, the rules relating to criminating questions—specifically 
preserved by Section 3 of the Act of 1892—were also developed by the 
Courts. As is stated in Phipson on Evidence (8th ed.) at p. 198, ‘‘the 
privilege is based on the policy of encouraging persons to come forward 
with evidence in Courts of Justice, by protecting them, as far as possible, 
from injury or needless annoyance, in consequence of so doing.”” Indeed, 
one may ask, are prisoners encouraged to come forward with evidence 
in the Criminal Courts in Queensland? For an interesting discussion 
on the history of the Common law privilege against self-incrimination 
see an article by T. P. Fry, 11 A.L. J. pp. 450-451. Thirdly, the history 
of our Common law shows us how the Courts applied the principles of 
justice and fairness in their approach to the admissibility of the con- 
fessions of guilt on the part of the accused and the manner in which 
they insisted that the voluntary nature of such admission must be 
firmly established by the prosecution—and in the final analysis the 
admissibility of these statements rested in the discretion of the Court. 
In this regard I can do no better than refer to the judgment of Barry J. 
in R. v. Lee [1950] V.L.R. 413 at pp. 432-433: 

“So vital is the concept of fair trial that whilst the rules of 
evidence are the same in our civil and criminal procedure, there is 
in practice a great difference in their application. The reason for 
this difference was given by Lord Moulton in R. v. Christie [1914] 
A.C. 545, at p. 559, where he said: ‘ The law is so much on its 
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guard against the accused being prejudiced by evidence which, 
though admissible, would probably have a prejudicial influence on 
the minds of the jury which would be out of proportion to its true 
evidential value, that there has grown up a practice of a very 
salutary nature, under which the Judge intimates to the counsel 
for the prosecution that he should not press for the admission of 
evidence which would be open to this objection, and such an intima- 
tion from the tribunal trying the case is usually sufficient to prevent 
the evidence being pressed in all cases where the scruples of the 
tribunal in this respect are reasonable. Under the influence of this 
practice, which is based on an anxiety to secure for everyone a fair 
trial, there has grown up a custom of not admitting certain kinds 
of evidence which is so constantly followed that it almost amounts 
to a rule of procedure.’ 


“cc 


(Cf. also the speech of Lord Reading in that case at pp. 564-5.) 
The rule of law that excludes incriminatory admissions unless they 
are made voluntarily rests upon a similar notion, for, as Lord Sumner 
pointed out in Jbrahim v. R. {1914) A.C. 599 at pp. 610-611, logically 
the objections to involuntary admissions go to weight of evidence 
and not to admissibility, and they are excluded, not because the 
law presumes such statements to be untrue, but because of a rule 
of policy deriving from the belief of the Judges that because of the 
danger of receiving such evidence it is better for the due admini- 
stration of justice to reject it. The view that a Judge presiding at 
a criminal trial has a discretion to exclude evidence of confessional 
statements, which, as Dixon J. pointed out in McDermott v. The 
King (1948) 76 C.L.R. 501, at pp. 512-3, is of comparatively recent 
growth, ‘ deriving almost certainly from the strong feeling for the 
wisdom and justice of the traditional English principle expressed in 
the precept nemo tenetur se ipsum accusare,’ and being ‘ an extension 
of the common law rule ’ excluding involuntary statements, is plainly 
based on the same policy.” 


Who will deny that the opportunity for the statement of a just 
legal rule regarding cross-examination of the prisoner relating to previous 
convictions was one which lay within the grasp of our Queensland Courts ? 
However, the sanctification of time has now been bestowed on the 
contrary practice and perhaps some will think that it is too late for it 
to be disturbed. Or, are there some who would respectfully disagree 
and contend that our Judges could still give expression to a rule of law 
based on justice and not even yet the subject of an authoritative decision 
by our Courts? I am unable to discover any reported cases in Queens- 
land where the admissibility of cross-examination as to previous con- 
victions has been fully argued and its admissibility judicially determined 
after argument and consideration. 
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! would now refer at this stage to the judgment of Viscount Sankey 
L.C. in Maxwell v. Director of Public Prosecutions [1935] A.C. 309. 
This was a case where the House of Lords considered the question 
whether a prisoner who had given evidence of his good character could, 
under section 1 (f) of the Criminal Evidence Act 1898 be cross-examined 
as to a previous charge of which he was acquitted, the previous charge 
being one similar to his present charge. The House of Lords unani- 
mously held that he could not. The case is of significance, however, 
because of certain remarks of the Lord Chancellor. Dealing with 
proviso (f) of the 1898 Act, he said: 


“The substantive part of that proviso is negative in form and 
as such is universal and is absolute unless the exceptions come into 
play. Then come the three exceptions: but it does not follow 
when the absolute prohibition is superseded by a permission, that 
the permission is as absolute as the prohibition. When it is sought 
to justify a question it must not only be brought within the terms 
of the permission, but also must be capable of justification 
according to the general rules of evidence and in particular 
must satisfy the test of relevance. . . . Such questions must, 
therefore, be excluded on the principle which is fundamental 
in the law of evidence as conceived in this country, especially in 
criminal cases, because, if allowed, they are likely to Jead the minds 
of the jury astray into false issues; not merely do they introduce 
suspicion as if it were evidence, but they tend to distract the jury 
from the true issue, namely, whether the prisoner in fact committed 
the offence on which he is actually standing his trial. It is of the 
utmost importance for a fair trial that the evidence should be 
prima facie limited to matters relating to the transaction which 
forms the subject of the indictment and that any departure from 
these matters should be strictly confined. . .. But these issues 
all involve the crucial test of relevance. And in general no quesuon 
as to whether a prisoner has been committed or charged or acquitted 
should be asked or, if asked, allowed by the Judge, who has a 
discretion under proviso (f), unless it helps to elucidate the particular 
issue which the jury is investigating, or goes to credibility, that 's, 
tends to show that he is not to be believed on his oath; indeed 
the question whether a man has been convicted, charged or acquitted, 
even if it goes to credibility ought not to be admitted, if there is 
any risk of the jury being misled into thinking that it goes not to 
credibility but to the probability of his having committed the offence 
with which he is charged.” 

In the case of R. v. Frederick Roberts [1936] 1 All E.R. 23, Talbot J. 
considered briefly the history of the Criminal Evidence Act 1898, and 
said at p. 24: 

‘‘ They [prisoners] were allowed to give evidence, but they were 
protected, very naturally, against anything being said about any 
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previous conviction. That, of course, harmonises with and follows 
one of the most cardinal principles of the criminal law: that a man 
is to be tried on the question whether it is sufficiently proved that 
he did the crime with which he is charged, and that it cannot be 
suggested to the jury, directly or indirectly, that he was likely to 


have committed it because he had previously done something of 
the same kind.” 


Apparently, in Queensland, the Courts have considered that the 
law governing the admissibility of questions in cross-examination of the 
prisoner by the prosecution is completely contained and stated in 
Section 3 of our Act of 1892 without a sufficient appreciation of ‘‘ the 
test of relevance . . . especially in criminal cases” as stated by the 
Lord Chancellor in Maxwell’s Case (supra). Nor have the Courts, with 
respect, exercised the discretion which they undoubtedly possess, on the 
authority of Maxwell’s Case, to exclude questions going to credibility if 
there is any risk of the jury being misled. 


As Lord Du Parcq said in Noor Mohamed v. R. ({1949] A.C. 182 
at p. 191): “ The distinction [between weight and admissibility] is plain, 
but cases must occur in which it would be unjust to admit evidence of a 
character gravely prejudicial to the accused even though there may be 
some tenuous ground for holding it technically admissible. The decision 
must thus be left to the discretion and the sense of fairness of the Judge.” 
So again, I ask the question—Is not the way still open for our Courts, 
in view of the authorities which are referred to in this article, to lay 
down a rule of exclusion of cross-examination of the prisoner as to 
previous convictions based on the tests of relevance and of discretion— 
a discretion which will prevent the use of an accused’s criminal record 
under the guise of assisting in the valuation of his credibility? A very 
challenging article on this topic is one entitled ‘‘ Cross-Examination 
by the Prosecution”’ by Professor Julius Stone in 51 L.Q.R. 443; 
see also article ‘‘ Evidence of Other Offences’’ by Ernest E. Williams 
in 39 L.Q.R. 212. 

Some further light will be shed on the problem of the intention of the 
legislature in this regard if we read the provisions of Section 630 of the 
Queensland Criminal Code which sets out the procedure on a charge of 
an offence committed after a previous conviction: 

‘630. The proceedings upon an indictment for committing an 
offence after a previous conviction or convictions are required to be 
as follows, that is to say— 

(1) The accused person is in the first instance to be called upon 
to plead to so much only of the indictment as charges the 
subsequent offence: 

(2) If he pleads any plea which raises an issue to be tried by a 
jury, the jury are to be charged in the first instance to 
inquire concerning the subsequent offence only: 
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(3) If he pleads guilty, or if upon trial he is convicted of the 
subsequent offence, he is then, and not before, to be asked 
whether he had been previously convicted as alleged in the 
indictment: 

(4) If he answers that he had been so previously convicted, the 
Court may proceed to pass sentence upon him accordingly: 

(5) If he denies that he had been so previously convicted, or will 
not answer directly to the question, the jury are then to be 
charged to inquire concerning the previous conviction or 
convictions; and in that case it is not necessary that the 
jury should be sworn afresh, but the oath already taken by 
them is deemed to extend to such last-mentioned inquiry. 

Provided that, if on the trial of a person charged with a sub- 

sequent offence, he offers evidence of his good character, the Crown 
may, in answer thereto, and before any verdict is given, offer 
evidence of his conviction of the previous offence or offences, and 
in that case the jury are required to inquire concerning the previous 
conviction or convictions at the same time that they inquire 
concerning the subsequent offence.”’ 

It would appear that the Legislature was of the opinion that an 
accused person could not be cross-examined about previous convictions 
unless he offered evidence of good character. This section, in fact, 
provides a safeguard in the case of offences of the type dealt with by 
section 630, a safeguard which is quite unnecessary if the present practice 
in our Criminal Courts does in fact represent the law of the land. It is 
well to remember that the Code became law some years after the Act 
of 1892. 

Further, the Criminal Code Act of 1899 contains a saving clause in 


relation to any previous form or course of practice or procedure. 
Section 3 (4) of that Act reads as follows:— 


“This Act shall not, except as expressly therein declared, affect 
any principle or rule of law or equity, or established jurisdiction, or 
form or course of pleading, practice or procedure, notwithstanding 
that the same respectively may have been in any manner affirmed, 
recognised or derived, by, in, or from, any enactment hereby 
repealed.” 

I would also refer to the provisions of Order 39 Rule 34A of the 
Rules of the Supreme Court of Queensland which is as follows:— 

‘The Judge may in all cases disallow any questions put in 
cross-examination of any witness which may appear to him to be 
vexatious and not relevant to any matter proper to be inquired 
into in the cause or matter.” 

Order 1 Rule | of the Criminal Practice Rules of 1900 applies the 
rules of the Supreme Court to proceedings in its criminal jurisdiction 


and states that the term ‘‘ cause’”’ shall be deemed to include any 
prosecution or proceeding. 
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So, the Judge in the Criminal Court of Queensland has a statutory 
discretion to disallow cross-examination of the prisoner when he con- 
siders that the questions are vexatious and not relevant. It is submitted 
that questions relating to previous convictions of the prisoner come 
within this category—particularly in view of -the many strong judicial 
pronouncements to which I have referred earlier in this article. 

Now, let us commit an unpardonable crime in the field of statutory 
interpretation, let us turn to the travaux préparatoires, let us read what 
Sir Samuel Walker Griffith, the architect of our Criminal Code, said in 
the Legislative Assembly of Queensland when the House was considering 
the Act of 1892. I quote extracts from the speech of Sir Samuel Walker 
Griffith (then Premier and Chief Secretary) as it appeared in the Hansard 
report (Queensland Parliamentary Debates (1892) Vol. 67 p. 310, 14th 
June, 1892), when the Premier was dealing with Clause 3 of the Criminal 
Law Amendment Bill 

“The Chief Secretary said that the third clause provided that 
persons accused of an indictable offence and their wives should be 
competent witnesses, but should not be compelled to be witnesses 
without their consent. It had occurred to the Government that a 
question might possibly arise with respect to the cross-examination 
of an accused person tendering himself as a witness—ordinarily a 
witness could be cross-examined about anything tending to show 
that he was unworthy of credit; but he did not think it would be 
right that a person who was accused of one crime should, during 
cross-examination, be asked questions tending to show him guilty of 
another crime. He thought that was a qualification that ought to 
be made. He therefore proposed to add to the clause the following 
paragraph: 

‘Any accused person tending himself or herself as a witness 
shall be liable to cross-examination as in other cases. Nothing in 
this section shall render any person compellable to answer any 
question tending to criminate himself or herself with respect to any 
matter other than the offence for which he or she is being tried and 
on the trial of which he or she tenders himself or herself as a 
witness.’ ”’ 

The amendment was agreed to; and the clause as amended was 
put and passed. 

Ask yourself what Sir Samuel Walker Grffiith meant when he used 
the words ‘“‘ during cross-examination be asked questions tending to show 
him guilty of another crime.’’ And remember that the learned Premier 
was drawing a distinction between “ ordinary ”’ (?.e., civil) cases where 
a witness could be cross-examined about anything tending to show that 
he was unworthy of credit, on the one hand, and criminal cases on the 
other. And remember that the Evidence and Discovery Act of 1867 was 
then law and that Act permitted witnesses in “ ordinary ’’ cases to be 
cross-examined as to previous convictions. 
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Let us continue with this heresy and let us now read what the 
then Solicitor-General, the Hon. T. J. Byrnes, said in relation to the 
same clause 3 when it was before the Legislative Council (the Upper 
House of our Queensland Parliament, long since passed away). I quote 
again from Hansard (Queensland Parliamentary Debates Vol. 76 (1892) 
p. 53, 15th July, 1892) :- 


‘On the House going into committee to consider the Legislative 
Assembly’s amendments. On clause 3 the Solicitor-General said 
that as the clause left the Legislative Council it simply enacted that 
the person accused, or the husband or wife of an accused person, 
might give evidence, and would, of course, be liable to cross- 
examination. But it had been thought in another place that an 
accused person giving evidence on his own behalf should only be 
cross-examined in connection with matters relating to the particular 
offence of which he was then charged. An accused person might wish 
to give evidence with regard to one charge, and there might be some 
other charges made against him with respect to which he might not 
wish to tender himself as a witness; therefore it would be very unfair 
that he should be cross-examined in regard to those other matters,” 
Again, what did the learned Solicitor-General mean when he used 

the words: “‘ Only be cross-examined in connection with matters relating 
to the particular offence of which he was then charged ? ”’ 


Finally, is it not now desirable, as suggested by the Full Court of 
Queensland in R. v. McKenna (supra), for the Legislature to take steps 
to ensure that the prisoner will be guarded from cross-examination as to 


previous convictions or of bad character as he has been in England 
since 1898. 


WALTER B. CAMPBELL* 
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LEGAL LANDMARKS OF 1951-1952. 


CONSTITUTIONAL AND ADMINISTRATIVE LAW. 


Inter Se Questions. Refusal of Certificate for Appeal from High Court 
to Privy Council. 

fhe comments made in the last number of this Journal’ on the 
interpretation given by the Privy Council in Nelungaloo Pty. Ltd. v. 
The Commonwealth? to the concept of questions “ as to the limits inter se 
of the Constitutional powers of the Commonwealth and those of any 
State or States’, are now supported by the judgment of Dixon J. 
(with whom Fullagar J. agreed) on the application made by Nelungaloo 
Pty. Ltd. to the High Court? for its certificate under s. 74 for an appeal 
to the Privy Council, consequent upon the Privy Council’s refusal of 
leave to appeal on the ground that an inter se question was involved. 
In spite of certain difficulties in the Privy Council’s judgment, it was 
said in the course of those comments that that judgment did not alter 
the understanding of the meaning of an inter se question accepted in 
earlier High Court cases, namely, that “an inter se question is raised 
whenever a court is faced with choosing between different interpretations 
of a provision in the Constitution where one interpretation would make 
Commonwealth power relatively smaller and State power correspondingly 
larger while another interpretation would make Commonwealth power 
relatively larger and State power correspondingly smaller.” 

It was submitted that this test is equally applicable to the inter- 
pretation of the extent of Commonwealth exclusive powers as to the 
interpretation of the extent of concurrent Commonwealth and State 
powers, and that the Privy Council’s dictum that “ when a power is 
declared to be exclusively vested in the Commonwealth no question can 
arise as to the limits inter se of the powers of the Commonwealth and 
those of any State’’ was wrong. While not openly saying that the 
Privy Council was wrong, Dixon J. reaffirmed his adherence to the 
contrary view, but showed that there were some circumstances in which 
the dictum would be correct and read the dictum as being applicable only 
to those circumstances. These arise when the power which is exclusively 
vested in the Commonwealth is only part of a wider Commonwealth 
power, the remainder of which is concurrent with State power. This is 
the case, for example, with the Commonwealth’s exclusive power to 
impose customs and excise duties, a power which is only part of the 
Commonwealth’s general taxing power, which except for customs and 
excise is concurrent with State taxing powers. It is the extent of the 
Commonwealth’s general taxing power which marks the boundary line 


lL, 1 U:OL.J. No. 3 p: 44. 2. [1951] A.C. 34; 81 C.L.R. 144. 
3. Constitution, s. 74. 


4. Nelungaloo Pty. Ltd. v. The Commonwealth [1952] A.L.R. 205. 
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between Commonwealth and State powers and thus raises an inter se 
question, since up to that point State power is liable to be excluded 
through the operation of s. 109.5 A question as to the extent of the 
power to impose customs and excise duties is certainly a question as to 
the limits of State power, since such forms of taxation are denied to the 
States, but it is not a question as to the limits of Commonwealth power, 
since the Commonwealth has a general paramount taxing power: there- 
fore it is not an inter se question. 


The reference made on page 46 of No. 3 of volume one of this 
Journal to Parton v. The Milk Board® as an example of a decision on 
an exclusive Commonwealth power involving an inter se question is 
thus seen to be a bad reference, since the question there was whether a 
levy on milk distributors was an excise. Otherwise the comments there 
made on znter se questions in relation to exclusive Commonwealth powers 
are, it is submitted, in harmony with Dixon J.’s analysis in the Nelungaloo 
Case. 

The High Court’s judgment is also worth noting for the way in 
which the Court treated an argument addressed to it in support of the 
application for a certificate for an appeal. It was argued that, in view 
of the very broad interpretation given to the concept of an inter se 
question by the Privy Council in the Banks Case’ and the Nelungaloo 
Case, and the consequent confinement within very narrow limits of the 
cases in which an appeal may be made to the Privy Council from the 
High Court without the High Court’s certificate, the Court ought to be 
more ready to grant a certificate than it had been in the past. The 
Court, however, rejected this argument as a consideration to be taken 
into account, and a certificate was refused. The result would seem to 
be that in future there will be very few constitutional cases which will 
come before the Privy Council. 


Freedom of Interstate Trade and Commerce: Marketing Schemes. 


During the period under review there has been a crop of cases 
concerned with the validity of organised marketing schemes in the face 
of s. 92 of the Constitution.’ The most important was Wilcox Mofflin 
Ltd. v. New South Wales,® where the joint Commonwealth-State marketing 
scheme for hides !° was held valid, except in one particular. 


5. ‘‘ When a law of a State is inconsistent with a law of the Commonwealth, the 
latter shall prevail, and the former shall, to the extent of the inconsistency, 
be invalid.” 

6. (1949) 80 C.L.R. 229 

7. The Commonwealth v. Bank of N.S.W. [1950] A.C. 235; 79 C.L.R. 497; reviewed 
in 1 U.0.L.J. No. 2, p. 67. 

8. ‘On the imposition of uniform duties of customs, trade, commerce, and inter- 
course among the States, whether by means of internal carriage or ocean 
navigation, shall be absolutely free.”’ 

9. [1952] A.L.R. 281. 

10. Hide and Leather Industries Act 1948 (Cwth.) and complementary State Acts. 
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Under this scheme all trade in hides produced in Australia is con- 
trolled by the Australian Hide and Leather Industries Board, established 
by the Commonwealth and invested with powers by the States so far as 
hides produced within the State are concerned. All hides must be 
submitted for appraisement by officers of the. Board within a specified 
time after their production, appraisement being a process of classification 
and grading and fixing the price at which they will be bought or acquired 
by the Board. On appraisement hides become the property of the Board 
unless they are already the subject of interstate trade or are intended 
by the owners for that trade. Sales or offers of sale of unappraised 
hides are prohibited except to dealers licensed by the Board. All exports 
from Australia must go through the Board, which determines the relative 
quantities of the various types of hides to be exported and to be retained 
in Australia, and allocates the hides retained to tanners on a quota 
system. The only part of this scheme held invalid was the prohibition 
against sales of unappraised hides so far as it prevented interstate sales. 

Although this case shows that the Commonwealth and States, acting 
together, can establish a valid compulsory marketing scheme for an 
export industry, which they had been denied the power to do before 
the last war in the case of dried fruit“, and although the central feature 
of the scheme is expropriation of the commodity, which was held ultra 
vires in the case of pre-war marketing schemes,!? the Wilcox Mofflin Case 
in no way shakes the authority of the James Cases or the Peanut Case. 
This is because in this case, unlike those cases, there is an express 
exception from the expropriation provision of goods the subject of 
interstate trade or intended by the owners for that trade, an exception 
held sufficient to satisfy the requirements of s. 92 in Matthews v. Chicory 
Marketing Board (Vic.).43 The significance of the case lies in demon- 
strating that even with such an exception a compulsory marketing scheme 
can be made to work, where there is a considerable demand for the 
commodity in export markets and through co-ordinated State price 
control policy the home price is kept below the export price, with the 
result that there is an inducement to producers to put as much of their 
product into export channels as possible in preference to private inter- 
state trade. In the case of the pre-war marketing schemes the state of 
the markets was reversed, the home price being substantially higher than 
the export price, producers thus being anxious to dispose of their produce 
on the home market which includes interstate trade, the field protected 
by s. 92 from governmental control. 


The precise extent of the protection afforded by s. 92 to particular 
transactions was not made quite clear in the Wilcox Mofflin Case. 
Dixon, McTiernan, and Fullagar JJ.1* suggested that the exception of 
hides intended for interstate trade requires some overt act manifesting the 
ames V. Soa Commonwealth [1936] A.C. 578. 


-J 
. James v. Cowan [1932] A.C. 542; Peanut Case (1933) 48 C.L.R. 266. 
(1938) 60 C.L.R. 263. 14. [1952] A.L.R. at 293. 
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intention in respect of particular hides. It is established that in order 
to qualify for the protection of s. 92 the actual contract of sale need not 
be made with a buyer in another State, provided that it is stamped with 
some interstate character, e.g., by its being a condition of the sale that 
the goods should be sent to another State: R. v. Wilkinson, ex parte 
Brazell.° On the other hand, the mere fact that the parties to the 
contract are in different States does not entitle the transaction to the 
protection of s. 92 if otherwise it has no interstate element: Carter v. 
Potato Marketing Board (Qid.).'" Or, as the High Court put it in this 
last case, 17 s. 92 cannot be given “ an operation which goes beyond the 
protection of transactions of interstate trade and commerce . . . and 
of acts and transactions antecedent to interstate trade but inseparably 
connected with it, and extends the constitutional protection to acts 
which may or may not lead to transactions of interstate trade and at 
best can only be preparatory to transactions which may or may not 
prove to have an interstate character.” 

Another important aspect of the Wilcox Mofflin Case was the decis:on 
by the majority (Williams J. and Webb J. dissenting) that the require- 
ment that all hides must be submitted for appraisement within a specified 
time, including hides destined for interstate trade, did not constitute an 
infringement of s. 92. And although they held that the prohibition cf 
sales of unappraised hides was invalid so far as it affected interstate 
trade, this was mainly because one of the results of appraisement was 
the vesting of the property in the hides in the Board (7.e., expropriation) 
unless the hides were required for interstate trade. The prohibition 
against sales before appraisement thus prevented the owner from using 
one of the commonest methods of committing his goods to interstate 
trade, and so constituted a serious impediment to his right to dispose of 
them interstate. If appraisement had not been followed automatically 
by expropriation, it seems that Dixon, McTiernan, and Fullagar JJ., at 
least, would have held the prohibition of sales pending appraisement 
valid. They said:!* “ But to prohibit sale pending performance by the 
owner of some duty or the doing of some act is not necessarily an 
impairment of the freedom of interstate commerce. It depends upon 
the reality and operation of the impediment which it may place in the 
way of interstate transactions.’ This suggests that many of the familiar 
features of organised marketing schemes, e.g., proper grading and packing, 
may be validly achieved even in relation to interstate transactions.!" 
The owner’s right of ultimate sale interstate, however, must be pre- 
served: Cam and Sons Pty. Ltd. v. Chief Secretary.?° 

It is worth noting that the majority of the Court in the Wilcox 
Mofflin Case showed some impatience with arguments against the validity 


15. [1952] A.L.R. 117. Cf. Field Peas Case (1947) 76 C.L.R. 414. 

16. [1951] A.L.R. 8€9 17. At pp. 877-8. 18. [1952] A.L.R. at 295. 
19. Cf. Hartley v. Walsh (1€87) 57 C.L.R. 372. 

20. (1951) A.L.R. 930 
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of the scheme based on mere possibilities of abuse of powers, such as 
the power to appoint persons and places for appraisement purposes, in 
such a way as deliberately to hamper interstate trade. Particular 
excesses of power beyond the limits permitted by s. 92, they said, are 
to be controlled by the ordinary remedies for abuse or excess of executive 
power, ¢.g., mandamus and injunction, without destroying the validity of 
the legislation itself. Dixon, McTiernan, and Fullagar JJ.”4 even went 
so far as to say: “‘ There is much to be said for the view that s. 92 should 
be applied only for the protection of transactions actually existing which 
come within it and not to imaginary cases.” If this view gains general 
judicial acceptance, it is likely to have a most important effect on the 
application of s. 92 and to assist materially in sustaining the validity of 
legislation. It may also raise the question whether the principle should 
not be extended to constitutional validity issues generally quite apart 
from s. 92. 

Finally, two other aspects of the Court’s approach to the Wilcox 
Mofflin Case should be noted. Firstly, although it was the validity of 
the New South Wales Act which was in issue, in construing its meaning 
and effect the Court considered it throughout as part of a Commonwealth- 
State legislative scheme. Secondly, there was a firm insistence, especially 
by Dixon, McTiernan, and Fullagar JJ. on the importance of evidence 
of the actual operation of the legislation on the trade in hides as a 
necessary aid to interpretation and the determination of validity or 
invalidity.” 


Certiorari to Quash Decisions for Errors on the Record. 


The judgment of the King’s Bench Division of the English High 
Court in R. v. Northumberland Compensation Appeal Tribunal, ex parte 
Shaw,*> establishing the availability of certiorari for the purpose of 
quashing the decisions of all inferior tribunals where the record of the 
proceedings discloses on its face an error of law, and discussed in the last 
number of this Journal,*4 has been upheld by the Court of Appeal.?5 
Denning L.J., like Lord Goddard C.J. in the King’s Bench Division, 
made an admirable historical survey of the nature and function of the 
writ of certiorari. Only Denning L.J. discussed the question, what is 
meant by “the record” of a tribunal's proceedings ? He said?*: “I 
think the record must contain at least the document which initiates the 
proceedings; the pleadings, if any; and the adjudication; but not the 
evidence, nor the reasons, unless the tribunal chooses to incorporate them. 


21. [1952] A.L.R. at 293. 

22. For a more extensive discussion of the significance of the Wilcox Mofflin Case 
in relation to organised marketing schemes and s. 92 generally, see an article 
by Ross Anderson entitled The Main Frustrations of the Economic Functions of 
Government caused by Section 92 and Possible Escapes therefrom, to be published 
in the Australian Law Journal. 

23. [1951] 1 K.B. 711. 24. 1 U.Q.L.J. No. 3, p.50. 

25. [1952] 1 K.B. 338. 26. At p. 352. 
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If the tribunal does state its reasons, and those reasons are wrong in 
law, certiorari lies to quash the decision.”’ 

If this is a correct statement of the law, it will be necessary to 
reconsider the decision of the Supreme Court of Queensland in R. v. 
Southern Division Railway Appeal Board, ex parte Noonan,?’ where the 
Court held that written reasons given by the Board for its order did not 
form part of the record and were not subject to review on the ground 
of manifest error in proceedings for certiorari. 


Ross ANDERSON* 


CONTRACT. 
Common (or Mutual) Mistake. 


An outstanding contribution to the law on the subject of mutual 
mistake (or as Cheshire and Fifoot more accurately call it, “‘ common ”’ 
mistake) as a ground of avoidance of contract was made by Fullagar J. 
in McRae v. The Commonwealth Disposals Commission,' in a judgment in 
which Dixon J. joined and with which McTiernan J. concurred. The 
facts of the case had a fantastic Alice in Wonderland quality about them, 
but briefly they amounted to a contract whereby the plaintiffs agreed 
to buy and the Disposals Commission to sell a wrecked oil tanker stated 
to be lying on a certain reef off the New Guinea coast, tenders for the 
purchase having been publicly called by the Commission. The plaintiffs 
fitted up a salvage ship and spent a considerable sum before they 
discovered that there was not and never had been any oil tanker wrecked 
anywhere near the stated location. They sued for damages for breach 
of contract. Fraud on the part of the Commission’s officers was 
negatived, but they were found to be “ reckless and irresponsible.”’ 

The defence, which was upheld by the trial judge, Webb J., was 
that the contract was void ab initio owing to the common mistake by 
both parties as to the existence of the subject matter. This has been 
widely recognised in text-books and judicial dicta as a ground of avoidance 
ab initio, and is usually said to rest on the authority of Couturier v. 
Hastie.* Fullagar J. accordingly made a close examination of that case 
and come to the conclusion that it did not support the proposition stated. 
Pointing out that that case was in substance an action by a seller for 
the price of goods which he was unable to deliver, he argued very 
convincingly that the judgment merely turned on a question of con- 
struction of the contract: was the seller entitled to payment on delivery 
of the shipping documents relating to the goods in any event, or only if 


27. [1930] St. R. Qd. 10; discussed in 1 U.Q.L.J. No. 3, pp. 51-52. 
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University of Queensland; contributing author of Essays on the Australian 
Constitution. 
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those documents represented at the time of making the contract goods 
in existence and capable of delivery ? In choosing the latter construction 
and denying the seller’s claim, the Court was not deciding the question 
of validity of the contract at all. 


Having disposed of the authority of Couturier v. Hastie, Fullagar J. 
proceeded to take the view that the doctrine of avoidance of contract 
by common mistake was essentially a question of construction of the 
contract. It is not an abstract rule superimposed on the agreement of 
the parties, but is just another rule designed to assist the court in deciding 
precisely what the agreement, if any, was. The primary question to be 
asked is not simply, was there a common mistake as to some underlying 
assumption of the agreement ?—it is, what was the agreement reached 
by the parties? This throws the whole question of common mistake 
back to the principles applied in determining the existence and content 
of the agreement. So common mistake is seen as an invalidating factor 
only when it can be said, according to those principles, that the correctness 
of the common (mistaken) assumption was intended by both parties to be 
a condition precedent to the creation of the contractual obligation. But 
if, although there was a common mistake, the proper interpretation of 
the facts is that one party is to be taken to have relied, as part of the 
agreement, on an implied undertaking by the other that the facts were 
as assumed, then that undertaking is part of the agreement, and its failure 
is a breach of contract on which an action for damages may be based. 


Fullagar J. held that in the circumstances the Commission ought to 
have expected the plaintiffs to rely on its implied assertion of the existence 
of the oil tanker, and that that assertion was a warranty breach of which 
entitled the plaintiffs to damages. 


By placing the doctrine of common mistake in the context of the 
basic principles relating to agreement, Fullagar J. has sounded a welcome 
note of rationalisation in this difficult subject, and in the case before 
him was able to reach a decision which accorded with the obvious justice 
of the situation, when the application of the doctrine in the way in 
which it has been usually expressed would have produced an unjust 
result. Of course, to put the doctrine of common mistake in the way 
in which Fullagar J. put it is not to dispel all the difficulties in its 
application. It is still necessary to ask, in what circumstances will the 
court construe a common assumption on which an agreement is based 
as being of such a nature as to amount to a condition precedent to 
contractual obligation ? To answer that question it will still often be 
necessary to seek guidance from such leading cases as Bell v. Lever Bros. 
Lid.* and Cooper v. Phibbs.4 But McRae’s Case is authority for the 
proposition that ‘‘ a party cannot rely on a mutual mistake where the 


3. [1932] A.C. 161. 4. (1867) L.R. 2 H.L. 149. 
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mistake consists of a belief which is, on the one hand, entertained by 
him without any reasonable ground, and, on the other hand, deliberately 
induced by him in the mind of the other party.”’ 


Indebitatus Assumpsit as a means of Avoiding the Statute of Frauds. 


Subject to the equitable doctrine of part performance, s. 5 of the 
Statute of Frauds and Limitations of 1867 prevents any action being 
brought upon contracts of certain kinds in the absence of a sufficient 
memorandum of the contract. In two articles in the Law Quarterly 
Review? Denning L.J. expressed the view that this provision did not 
prevent an action being brought to recover a sum of money due under 
a contract to which the section applied, if the appropriate action, in 
terms of the old forms, was one of Indebitatus Assumpsit. This action 
is appropriate whenever, as in the case of its early predecessor, the 
Action of Debt, the plaintiff has executed his side of the bargain, leaving 
a specific debt owing by the defendant, e.g., the purchase price after 
conveyance of the land under a contract of sale of land, or the price of 
services rendered under a contract not to be performed within the space 
of one year from the making thereof. The reason why such an action is 
not precluded by the Statute is that historically it is based not ‘‘ upon 
the contract ’’ but upon a promise to pay implied by law from the 
existence of the debt.® 

Denning L.J.’s views on this subject have now been expressly 
adopted by the High Court (Williams, Fullagar, and Kitto JJ.) in 
Turner v. Bladin.? 

Ross ANDERSON 


CRIMINAL LAW. 
Aiders and Abettors. 

The criminal responsibility of aiders and abettors was dealt with 
by the King’s Bench Division (Lord Goddard C.J., Humphreys and 
Devlin JJ.) in the case of Wilcox v. Jeffery [1951] 1 All F..R. 464, where 
the Court had to consider whether Wilcox’s presence at a concert when 
Hawkins an American citizen gave a performance in cortravention of 
article 1 (4) of the Aliens Order 1920 by failing to comply with a con- 
dition attached to a grant of leave to land, constituted an aiding and 
abetting of Hawkins. The Court approved of the remarks of Cave J. 
(with whose judgment Stephen J. concurred) in the case of R. v. Coney 
(1882) 8 Q.B.D. 534, where he said: ‘‘ Where presence may be entirely 
accidental it is not even evidence of aiding and abetting. Where presence 
is prima facie not accidental it is evidence, but no more than evidence, 
5. 41 L.Q.R. 79; 55 L.O.R. 63. 


3. Slade’s Case (1602) 4 Co. Rep. 923. 
1951) 82 C.L.R. 463 at 474-5. 
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for the jury.” In the instant case, the evidence showed that Wilcox 
had met Hawkins on his arrival in England, knew of the conditions 
imposed in the grant of leave to land, had paid for a seat at the concert 
and later had written a commentary in laudatory terms on Hawkins’ 
performance. In these circumstances the Court held there was evidence 
on which the Magistrate could find, as he had found, that Wilcox aided 
and abetted Hawkins. 


Arrest without Warrant. 


In the case of Tims v. John Lewis and Co. Ltd. {1951) 1 All E.R. 
814, the Court of Appeal constituted by Lord Goddard C.J., Asquith 
and Birkett L.JJ., dealt with the duty cast upon a person who arrests 
without warrant. The duty is the same whether the person is a polic 
officer or not. Viscount Simon had laid down the law in Christie v. 
Leachinsky (1947) 1 All E.R. 572, as follows:—‘‘ If a policeman arrests 
without warrant on reasonable suspicion of felony or of other crime of a 
sort which does not require a warrant he must in ordinary circumstances 
inform the person arrested of the true ground of arrest. He is not 
entitled to keep the reason to himself or to give a reason which is not 
the true reason. In other words, a citizen is entitled to know on what 
charge or on suspicion of what crime he is seized.’’ Mrs. Tims, the 
successful plaintiff in an action for damages for false imprisonment, was 
rather deaf and claimed that she did not hear all the shop detective 
said when she was arrested. It was therefore submitted that she did 
not know what she was being arrested for, and that there had not been 
a compliance with the law as laid down by Viscount Simon. Rejecting 
this submission, Lord Goddard said: ‘“‘ I do not think the decision of the 
House of Lords means that if an officer is arresting a deaf person he has 
to possess himself of a speaking trumpet or something of that sort or 
shout at the top of his voice. He must do what a reasonable person 
would do in the circumstances. If a police officer who is not able to 
speak French has to arrest a Frenchman who does not speak English 
he can only tell him what he is arresting him for in English and then 
take him to the police station and wait until some person who speaks 
the language comes to explain the whole thing to him. The person 
making the arrest has to act reasonably.” 


In connection with the duty cast by Section 552 of The Criminal 
Code upon the person arresting to take the person arrested forthwith 
before a justice to be dealt with according to law the following passage 
from Lord Goddard’s judgment is apposite:—‘‘ The construction to be 
put on those words—the person making an arrest is to take the person 
arrested before a justice as soon as he reasonably can—does not give 
him a reasonable time to make up his mind what he is going to do. He 
has to take the person before a justice or a police officer as quickly as is 
reasonably possible. If a man makes an arrest in the middie of the 
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night he cannot take the arrested person before a justice and perhaps 
not to a police officer, until the day time. On the other hand, if the 
arrest is made during the day he must take him before a justice as 
quickly as he can.’’ Mrs. Tims and her daughter (who had been observed 
stealing an article) had been arrested by two shop detectives who took 
them back to the shop and detained them in an office while they reported 
to the managing director. He decided to prosecute and telephoned the 
police and later gave the two women into police custody. Subsequently 
the charge against Mrs. Tims was withdrawn by consent. The Court of 
Appeal held she was entitled to succeed in her claim for damages for 
false imprisonment because the shop detectives had not done what the 
law required of persons arresting. 


Murder. 


The provisions of Section 302 (2) of The Criminal Code came up 
for consideration by the High Court in the case of Hughes v. The King 
[1951] St. R. Od. 237. Hughes had caused the death of the deceased 
woman by a brutal assault in the course of which he had made violent 
and repeated attacks on her. In his summing up the trial Judge directed 
the jury in relation to paragraphs (1) and (2) of Section 302 of the Code. 
The jury convicted Hughes of murder. He appealed to the Court of 
Criminal Appeal, but his appeal was unanimously dismissed. The High 
Court granted special leave to appeal, quashed the conviction and 
substituted a verdict of guilty of manslaughter. In delivering the 
judgment of the Court, Dixon J. said: “‘ In our opinion the second case 
or paragraph of Section 302 had no application to the facts of the present 
case and the direction was erroneous. The paragraph relates to an act 
of such a nature as to be likely to endanger human life when the act is 
done in the prosecution of a further purpose which is unlawful. The 
direction appears to be founded on the view that the assault on the 
deceased woman constituted at once the unlawful purpose and the 
dangerous act. In our opinion the evidence did not warrant a con- 
viction for murder within Section 302 (2). If the case did not come 
within Section 302 (1), it was not a case of murder. Section 302 (2) 
ought not to have been mentioned at all. The importance of this lies 
in the fact that Section 302 (1) requires a specific intent, whereas the 
nature of the act done and the purpose in the prosecution of which it is 
done are the critical things for the purposes of Section 302 (2).” 


R. F. CArRTER* 


* B.A., LL.M. (Queensland); Barrister of the Supreme Court of Queensland; 
Crown Prosecutor of Queensland; Special Lecturer in Criminal Law in the University 
of Queensland. 


Legal Landmarks of 1951-1952 69 


EQUITY. 
Charitable Trusts. 


In Re Bland-Sutton’s Will Trusts! the Court of Appeal had to deal 
with the question of a trust for an institution which existed both for 
charitable and non-charitable purposes. The trust was in favour of the 
Royal College of Surgeons, which institution had for one of its objects 
the promotion of the study of surgery but also existed for the furtherance 
of the professional interests of those following the practice of surgery. 
Whilst the Court of Appeal accepted the view that a body was none the 
less a charitable body because one of its incidental objects or activities 
might be of a non-charitable nature, it held, following Re Royal College 
of Surgeons® and disagreeing with the view of the trial judge,’ that the 
non-charitable object could not be regarded as subsidiary, that in effect 
the College had two main objects so that the advancement of scientific 
learning could not be regarded as being the real or substantial purpose 
of the institution. The rest of the decision furnishes a good instance of 
the application of the rule in Lassence v. Tierney.4 The initial gift in 
the will was to the Bland-Sutton Institute of Pathology with a gift over 
on a particular contingency, viz., nationalisation, which was held to have 
occurred, to the Royal College of Surgeons. As the gift over was bad 
by reason of the fact that it was non-charitable the trusts for the 
Bland-Sutton Institute remained in full force and effect. 


Gifts to improve the efficiency of the armed Forces have always 
been regarded as charitable under the fourth head laid down by Lord 
Macnaghten in Income Tax Commissioners v. Pemsel.® It was held, 
however, in Re Meyers® that this could not cover a gift for the assistance 
of present or past members of the Army, Navy and Air Force or their 
wives or children in view of the fact that it was possible for the funds 
to be devoted entirely to the benefit of ex-members of the forces and 
their dependants. 


Equitable Assignment. 


On the authorities it is submitted that it is clear that an assignment 
of a chose in action which is itself of an equitable character does not 
require the existence of valuable consideration. In Re McArdle deceased’ 
it was held that this principle could not apply where the effectuating 
document purported on the face of it to be a contract for valuable 
consideration but the consideration turned out to be a past consideration 
so that the agreement looked at from a contractual standpoint was 


(1951) 1 Ch. 485. 2. [1899] 1 Q.B. 871. 
[1951] 1 Ch. 70. 4. (1849) 1 Mac. & G. 551. 
1891] A.C. 531, 583. 6. [1951] 1 Ch. 534. 

(1951) 1 Ch. 669. j pe 
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nudum pactum. The document could not be relied on as a voluntary 
equitable assignment when it was obviously drawn on the basis of a 
different set of facts. 

S. 5. S¥Eee" 


EVIDENCE. 
Criminal Practice: Statement from the dock. 

In R. v. McKenna 1951, St. R. Od. 299, an accused at his trial 
had made a statement from the dock in which he stated what he asserted 
were the facts of the case. The trial Judge in his summing up directed 
the jury that the statement was merely the accused’s explanation of the 
facts and not evidence of them, and later instructed the jury that it was 
their duty to determine the facts from the evidence. The prisoner, who 
was convicted, appealed on the ground of misdirection. The Court of 
Criminal Appeal held that there was no misdirection because an unsworn 
statement by an accused person is not evidence; it should be accorded 
persuasive rather than probative force, being something less than evidence 
but something more than mere argument. 

The review of the authorities and the statement of principle 
contained in this judgment is particularly important because the practice 
of prisoners making statements from the dock is a very common one 
in Queensland. The reason of course is that the law of Queensland, 
unlike that of England and most if not all of the other Australian States, 
allows a prisoner who gives sworn evidence to be cross-examined as to 
his previous convictions and bad character. When in England a prisoner 
was first made a competent witness, it was provided by The Criminal 
Evidence Act of 1898 that a prisoner could not be cross-examined as to 
matters of this kind unless proof of the previous offence or conduct was 
admissible to establish the offence with which he was charged or unless 
he had sought to establish his own good character or to impugn that of 
witnesses for the prosecution. Viscount Sankey L.C. has said (in 
Maxwell v. Director of Public Prosecutions (1935) A.C. 309) that it was 
impossible to allow a prisoner to be treated as an ordinary witness and 
that to permit his cross-examination as to previous convictions would 
have offended against one of the most deeply rooted and jealously guarded 
principles of our criminal law. Section 3 of the Queensland Criminal 
Law Amendment Act of 1892, which treats the prisoner as an ordinary 
witness, thus does what Lord Sankey regarded as impossible. In R. v. 
McKenna, the Court of Criminal Appeal made the welcome suggestion 
that the Queensland legislation be amended on the English model and 
that if that were done it would be desirable to abolish the right to make 
statements from the dock. 


* B.A. (Queensland), LL.M. (Melbourne); Senior Lecturer in Law in the 
University of Queensland. 
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Estoppel. 

The Privy Council in Fung Kai Sun v. Chan Fui Haing {1951} A.C. 
489, considered the question, which is often a difficult one, of when an 
estoppel is created by the failure of a party to disclose facts of which 
he was aware. By means of forgery and fraud, the respondents’ land 
had been mortgaged to the appellants. When the respondents discovered 
this, they did not notify the appellants for about three weeks and in 
the meantime the forger had disappeared. It was held that, although 
no contractual or other relationship existed between the parties, when a 
person becomes aware that another person holds a forged deed purporting 
to be signed by him he has a duty to inform that person accordingly. 
The respondents therefore had kept silent at their peril. However, 
although the forger had in fact escaped, the facts did not establish that 
the appellants’ chance of recovering from the forger had been materially 
prejudiced by the delay. Since the silence of the respondents resulted in 
no detriment to the appellants, the former were not estopped from 
asserting that the mortgages were forged. A further argument, that it 
was the duty of the respondents to advise the appellants not only of 
the fact of the forgery but also of the name of the forger, was rejected, 
i.e., the Board refused to approve the proposition that, although one 
party may have clearly stated to the other at the right time the fact 
which he wishes to prove, yet he will be estopped from continuing to 
assert that fact because he has withheld some other information which 
it was in his power to give. 


Public Documents. 


In Thrasyvoulos Ioannou v. Papa Christoforos Demetriou |1952] 
A.C. 84, the Judicial Committee laid it down that the dictum of Lord 
Blackburn in Sturla v. Freccia (1880) 5 App. Cas. at 643 contains an 
authoritative statement of the law as to the admissibility of public docu- 
ments which are brought into existence as a result of a survey, inquiry 
or inquisition carried out or held under lawful authority. To be 
admissible, the document must not only be in fact available for public 
inspection, but must have been brought into existence for this very 
purpose and the survey or inquiry that preceded it must have been an 
inquiry of a judicial or quasi-judicial kind. Further, the statements 
contained in the document must be statements with regard to matters 
which it was the duty of the public officer holding the inquiry to inquire 
into and report on. 


Similar Acts. 


The comments in Noor Mohamed v. R., [1949] A.C. 182, on R. v. 
Sims, [1946] K.B. 531 (see U.Q. Law Journal Vol. 1, No. 2, p. 76), 
caused some doubts to arise as to the principles applicable in determining ~ 
the question of the admissibility of evidence of similar acts in criminal 
cases—see, for example, R. v. Hall, [1951) 2 T.L.R. 1264, and R. v. 
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Miller, [1951) V.L.R. 346. However, in Harris v. Director of Public 
Prosecutions, [1952] 1 T.L.R. 1075, the House of Lords has now given 
an authoritative exposition of the principles involved. The House has 
laid it down that the principle stated by Lord Herschell in a famous 
passage in Makin v. The Attorney General, [1894] A.C. at 65, remains 
the proper principle to apply. The prosecution may adduce all proper 
evidence which tends to prove the charge, and evidence of similar facts 
will be admissible if they are connected in some relevant way with the 
accused and with his participation in the crime. However, evidence of 
other occurrences which merely tend to deepen suspicion does not go to 
prove guilt and is not admissible. The prosecution need not withhold 
evidence of this kind until after the accused has set up a specific defence 
which calls for rebuttal, but it may not drag in evidence of similar facts 
to the prejudice of the accused without reasonable cause. Besides the 
rule governing the admissibility of the evidence, there is a rule of judicial 
practice allowing the Judge a discretionary power to exclude evidence 
of similar acts, though admissible, because the probable effect of the 
evidence would be out of proportion to its true evidential value. This 
rule results from the duty of the Judge to set the essentials of justice 
above the technical rule if the strict application of the latter would 
operate unfairly against the accused. 

In Kemp v. R. {1951} A.L.R. 659, evidence was given on a criminal 
trial of similar conduct by the accused on former occasions, but the 
accused had already been acquitted on charges in respect of all or some 
of those former occasions. The High Court held that since the accused 
must be taken to have been innocent of the charges on which he had 
been acquitted the evidence of conduct on the occasions covered by 
those charges was inadmissible. The conviction was therefore quashed. 


H: TI. ‘Grpss* 


FAMILY LAW. 


Matrimonial Offences and the Standard of Proof. 


The decision of the House of Lords in Preston-Jones v. Preston- Jones 
[1951] A.C. 391 had a speedy repercussion in Queensland when the Full 
Court ordered a new tria! in Mackie v. Mackie and Sorrenson {1952 
St. R. Od. 25. Stanley J. in delivering the judgment of the Full Court, 
did not attempt an analysis of the basis of the Preston-Jones decision, 
but merely examined the speeches to determine whether the seal of 
approval had been placed upon the proposition that the standard of 
proof of matrimonial offences in suits for divorce is proof beyond reason- 
able doubt. And he held that the speeches of the Law Lords did approve 
of the higher standard. 


* B.A. LL.M. (Queensland); Barrister of the Supreme Court of Queensland; 
Special Lecturer in Evidence and Legal Interpretation and in Personal Property 
and Commercial Law in the University of Queensland. 
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It is not proposed here to discuss the authorities bearing on the 
question—a full summary of which might be found in an article by 
Mr. R. P. Roulston (25 A.L.J. 54, 109)—but rather to examine two of 
the important implications of the judgments. 


Both of the cases above cited concerned the establishment of 
adultery, and this matrimonial offence has always been regarded more 
severely by the Courts than the offence of desertion for the statutory 
period and other lesser matrimonial offences. It might therefore be 
arguable that the high standard of proof applies only to the more serious 
offence of adultery and not to the lesser offences (Cf. Davis v. Davis 
[1950] P. 125, esp. per Denning L.]J.). 

Stanley J., however, rejected this approach and added that the 
high standard of proof must be taken now to apply to all proceedings 
for divorce, whatever the ground. The ratio decidendi of the Preston- 
Jones decision overruled the grounds upon which the Court of Appeal 
had previously decided Ginesi v. Ginesi [1948] P. 179, viz., that adultery 
was a quasi-criminal offence, and strict proof of the commission of the 
offence must be required. Reverting to Mordaunt v. Moncretffe (1874) 
L.R. 2 Sc. & Div. 374, their Lordships refused to allow any analogy 
from the criminal law to affect the standard of proof in a civil trial for 
divorce. In this respect, the House of Lords approved of the attack 
made upon the Ginesi decision by the High Court in Wright v. Wright 
(1948) 77 C.L.R. 191 (following Briginshaw’s Case (1938) 69 C.L.R. 336). 
But the House of Lords has differed from the High Court on the standard 
of satisfaction to which a Judge or jury in divorce must attain; they have 
held that the “ gravity and public importance ”’ of the proceedings and 
the consequent decree of dissolution requires the exclusion of all reason- 
able doubt from the proof of the matrimonial offence. 

If this reasoning be the basis of the Preston-Jones decision, it 
necessarily follows that the same degree of proof is required in all suits 
for dissolution of marriage whatever the ground. On a strict question 
of statutory interpretation, this result must follow—s. 26 of the 
Matrimonial Causes Jurisdiction Act of 1864 makes no distinction between 
the standard of proof required for adultery and other matrimonial 
offences. In all cases the Court must be “ satisfied ’’ by the proof of 
the allegations in the plaintiff's case. (See Mackie v. Mackie and 
Sorrensen, per Townley J. [1951] St. R. Qd. 217 at 222; and Lord 
Chelmsford in Mordaunt v. Moncreiffe (supra) ). And if “ satisfied ”’ 
bears the meaning of “ satisfied beyond reasonable doubt ”’ where adultery 
founds the decree, what warrant is there for differentiating between that 
ground and others ? (Cf. Latham C.J., Briginshaw v. Briginshaw (supra) 
at p. 347). 

It is therefore submitted respectfully that the dicta of the Full 
Court in Mackie’s Case are correct in laying down the requirement of 
proof beyond reasonable doubt in all proceedings for divorce. 
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A more difficult point arises in relation to other proceedings wherein 
matrimonial offences are in issue, and particularly in reference to pro- 
ceedings under the Maintenance Act of 1949. Ginesi v. Ginest (supra) 
was a maintenance case, but we have seen how the basis of this decision 
has been cut away and the quasi-criminal nature of adultery rejected. 
The only reason for holding that the strict standard of proof applies in 
maintenance proceedings is that, in England, the higher standard of 
proof has been applied in maintenance proceedings from time to time. 
But these decisions have all been based on the establishment of adultery, 
and doubt has been cast on the propriety of maintaining the same high 
standard where desertion is involved (Davis v. Davis [1950] P. 125). 


The actual effect of requiring proof beyond reasonable doubt in 
divorce cases might not be great in the majority of instances where there 
are credible witnesses and direct evidence, but wherever there shall 
appear any hypothesis reasonably open on the evidence which is con- 
sistent with the defendant’s innocence, then the petition will, it is 
submitted, have to be dismissed (Gower v. Gower [1950} 1 All E.R. 804, 
per Bucknill L.J.). 


The Maintenance Act of 1949. 


The decision of the Full Court in Flinn v. Flinn [1951] St. R. Qd. 
117, made the interpretation of the 1949 Maintenance Act “ confusion 
worse confounded.”’ Not only is there disagreement on the fundamental 
questions which the Court posed to itself, but it is impossible to obtain 
from the judgments a majority opinion on any one of these questions. 


Perhaps the central point for determination in this case was whether 
the Magistrate, in determining whether a wife is “left without means 
of support’ may have regard to the means of the husband. Philp J., 
unfettered by any of the authorities decided under the repealed Deserted 
Wives and Children Act of 1840 found no difficulty in holding that the 
husband’s means were as relevant a consideration as any in resolving the 
question. O’Hagan A.J. (as he then was) held that the husband’s means 
were irrelevant on this issue, and that the test was the “ condition in 
life’ of the parties. Mack J. agreed with the “ condition in life ’’ test, 
but gave no opinion as to whether the husband’s means were to be taken 
as one of the elements of the parties’ ‘‘ condition in life.”’ 

The viewpoint of O’Hagan A.J. is well supported by authorities 
decided under both the repealed statute and similar enactments in other 
States. Particularly is it supported by the N.S.W. Full Court decisions 
in Re Macindoe; ex parte Macindoe (1930) 30 S.R. (N.S.W.) 104 and 
Buchanan v. Buchanan (1948) 48 S.R. (N.S.W.) 430, which laid down 
the “‘ condition in life’ test. The difficulty which O’Hagan A.J. found 
in allowing the relevancy of the husband’s means was that the justices 


would then have the same jurisdiction as a Judge in awarding permanent 
maintenance in the divorce jurisdiction. If the justices held that the 
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wife was left “without means of support’ (having reference to the 
husband’s means) then there could be no question of his not having 
sufficient means to pay maintenance on the same scale as might be 
ordered by a Judge. His Honour held that the purpose of the Act was 
to prevent the wife becoming a charge upon the community, and that 
the justices must be limited to a consideration of the parties’ position in 
life and award maintenance which would be adequate and sufficient for 
the wife who is in that position. The husband’s means could be looked 
to only if they were insufficient to meet the amount proposed to be 
ordered. 

This approach to the problem was trenchantly criticised by Philp J., 
who found the condition in life test not only outmoded in these modern 
days of social equality, but also too elusive and incomprehensible. To 
athrm such a test would be to say “that there is locked in every 
magistrate’s breast a knowledge in terms of money of the standard of 
support proper for the wife of every man from accountant to zitherist 
according to his ‘ condition in life.”’ 

Is there a via media between these two divergent views ?. The fears 
entertained by O’Hagan A.J., it 1s submitted, could arise only where 
the magistrate considered the financial means of the husband as the 
prime factor, more important than the stvle and mode of living of the 
parties. If a complainant wife gives evidence as to her weekly expendi- 
ture, and the figures which she produces show that her mode of life is 
not extravagant and her requirements not disproportionate to what 
would be a fair and reasonable mode of living, then there is no reason 
why the “condition in life’’ test should not be both practical and 
successful. But where the means of the husband would, were the parties 
living together, either require the wife to be more circumspect in her 
expenditure or allow her to be more generous in her requirements, should 
not evidence be admitted to show what the true condition in life—as 
affected by the husband’s means—is ? By regarding the financial factor 
as an element affecting the parties’ condition in life, the Magistrate could 
not be led astray into an excess of jurisdiction. 

Such an approach to the problem would also satisfy the require- 
ments of Philp J. that a meaningless test should not be applied. It is 
hard indeed to resist his indictment of the condition in life test as being 
“too obscure to comprehend,” and whilst authority is on the side of 
this test, the strict logical application of it can scarcely meet with success 
in every-day experience. 

The logic of the position was, it is respectfully submitted, admirably 
put by Mack J.: 

‘ It is clear, I think, if ‘ means of support ’ refers to the standard 
of the Poor Laws, that the husband’s means should not be taken into 
account when considering whether the wife is without ‘ means of 
support.’ It is equally obvious on my view of the Act, that a 
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tribunal should not admit evidence of the husband’s means for the 

purpose of apportioning such means in fair proportion or for the 

purpose of awarding what would really be maintenance on a scale 

awarded by the court in divorce jurisdiction.” 
The Poor Law scale has, of course, been rejected. It is therefore sub- 
mitted that evidence of the husband’s means might be admitted so as 
to qualify the wife’s evidence of needs. But only in cases where those 
needs are of a standard differing from that reasonably expected of a 
wife in her particular position in life, assessing that position by reference 
to all other circumstances. 

F. G. BRENNAN* 


LAND LAW. 
Lease or Licence ? 


The main development in the Land Law recently has been the 
rapid building up of a new body of common law concerning licences to 
occupy premises. There have been two aspects to the development. 
One is that an occupation may now be classed as a mere licence where 
formerly it would have been classed as a tenancy at will. The main 
significance of this is that in such a case the occupier is not protected 
by the landlord and tenant legislation or the statutes of limitation. 
The other is that, if the English decisions are correct, a licence to occupy 
may be irrevocable during a fixed period or during life or some other 
indefinite period. 

In Booker v. Palmer ((1942) 2 All E.R. 674) a permission to occupy 
a house rent free was treated as a licence and not as creaiing a tenancy, 
on the ground that the circumstances showed no intention to enter into 
any legal relationship at all. The more recent cases begin with Foster v. 
Robinson ({1951) 1 K.B. 149), where an arrangement by which an old 
employee was allowed to continue to occupy a cottage rent free for the 
rest of his life was treated as a licence, but without any discussion of 
the reasons for not holding it to be a tenancy at will. 


In Marcroft Wagons Ltd. v. Smith ({1951| 2 K.B. 496) occurs the 
first detailed discussion of the problem of determining whether an agree- 
ment constitutes a licence to occupy or a tenancy at will. On the death 
of a woman who was a statutory tenant her daughter, who had been 
living with her, sought a transfer of the tenancy to herself. This was 
refused by the landlord, but they allowed her to continue in possession 
and accepted rent. Six months later they brought proceedings to recover 
possession. The county court judge found that the daughter occupied 
under a licence and not a tenancy, and made an order against her. The 
Court of Appeal held that there was evidence on which he could do so. 


* B.A., LL.B. (Queensland); Barrister of the Supreme Court of Queensland. 
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It was pointed out that although formerly the law recognised no 
other basis for exclusive possession of land than a holding involving the 
relationship of landlord and tenant, nowadays other modes of exclusive 
occupation have been created, particularly the statutory tenancy under 
the Rent Restriction Acts, and occupation of requisitioned property with 
the consent of a Minister of State, who has no estate and therefore cannot 
be a landlord. Whether or not a tenancy arises depends on the intention 
of the parties. In the situation created by the Rent Restriction Acts 
an owner of property may have very good reasons for not creating a 
tenancy, and yet at the same time not desire to eject immediately a 
person who is in actual occupation and is willing to continue paying for 
it. It is no longer a necessary inference from occupation and payment 
of rent that a tenancy was intended. 

Further discussion of the matter by the Court of Appeal is to be 
found in Evrington v. Errington ({1952] 1 K.B. 290), and Cobb v. Lane 
((1952} 1 T.L.R. 1)37). La the former case Denning L.J. reviewed the 
authorities, and questioned the decision in Lynes v. Snaith ({1899 
1 O.B. 486), and in the latter case Lynes v. Snaith was definitely overruled. 
Lynes v. Snaith and Cobb v. Lane were both cases in which one member 
of a family allowed another to live in the house rent free, and the 


occupier subsequently claimed a title under the Statute of Limitation. 
In Lynes v. Snaith the claim was upheld, and in Cobb v. Lane it was 


disallowed. A New South Wales case following the English cases is 
Re May and the Conveyancing Act (69 N.S.W. W.N. 120). A special 
development in this field is the new doctrine that a deserted wife has a 
licence to occupy the matrimonial home. See Bendall v. McWhirter 
((1952] 1 All E.R. 1307) and a critical article by R. E. Megarry in 68 
Law Quarterly Review at p. 379. 

It is to be noted that in H. E. Wijesuriya v. Attorney-General for 
Ceylon ({1950} A.C. 493), which concerned a right to take the produce 
of rubber trees on Crown land, the Privy Council held that as between 
lease and licence “ the decisive test is whether on its true construction 
the effect of the document is to give exclusive possess‘on to the holder 
of the so-called permit.’ In this case the Privy Council held that there 
was no right of exclusive possession, and hence no lease. It may be 
doubted, however, whether this dictum of the Privy Council should be 
regarded as being irreconcilable with the principle laid down by the 
Court of Appeal in the later cases referred to above. The case was one 
where, if exclusive possession had been granted, there were no circum- 
stances to suggest anything but a lease; and the Privy Council did not 
have in contemplation the sort of cases the Court of Appeal has since 
been dealing with. The test is decisive to this extent, that if there is 
no exclusive right to possession there cannot be a tenancy. 

These decisions obviously suggest a possible means of evading the 
recent legislation giving protection to tenants, and already, it is under- 
stood, landlords are making agreements in which it is expressly stipulated 
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that the proposed occupier of premises is to take as a licensee and not 
as a lessee, and that the landlord is to have at all times a right to enter 
and make use of the premises. The possibility was put to the Court of 
Appea’ in Marcroft Wagons Ltd. v. Smith (supra); but Evershed M.R. 
said he was not frightened by the argument ad terrorem, and that “‘where 
the question arises out of a new relationship between an owner of property 
and an occupant, the inference to be drawn, when the occupant is first 
allowed to go into exclusive possession, is prima facie very different 
from the inference proper to be drawn, though not necessarily to be 
drawn, in such a case as this, where the person in occupation has lived 
there, as the defendant has, for a long period of time and has in effect 
succeeded to the occupational privilege (to use a somewhat colourless 
phrase) of the previous occupant.” Denning L.J. expressed himself 
similarly. This suggests that the Court may look to the real nature 
of the transaction, and disregard any actual words used which obviously 
are designed to exclude the application of the protective legislation. 
Nevertheless, parties are not bound so to arrange their relationships that 
they will be caught by some particular legislation, and if they specifically 
ayree that the occupier shall not be entitled to exclude the owner it is 
difficult to see that a tenancy arises. The remedy for this is further 
legislation protecting occupiers whethcr tenants or l'censees. 


The second aspect of the new development is that a licence to 
occupy premises may, according to the English decisions, be irrevocable 
and thus give a right superior to that enjoyed by a tenant at will or 
periodic tenant. In Booker v. Palmer (supra), where there was a 
gratuitous licence to occupy for the period of the war, the owner was 
held to be entitled to terminate the licence. In Foster v. Robinson 
(supra), however, the licence to occupy for life was in effect given for a 
consideration, viz., the surrender of an existing tenancy by the licensee, 
ard Evershed M.R. expressed the opinion, obiter, that since the decision 
in Winter Garden Theatre (London) Ltd. v. Millenium Productions, Ltd. 
((1948)} A.C. 173) it may be taken that in such a case a licensor would 
be restrained from revoking the licence. In Errington v. Errington 
(supra) the arrangement was that the purchaser of a house let his son 
and daughter-in-law into possession of it on the terms that they were 
to pay the instalments due under a mortgage for the balance of the 
purchase price, and that on payment of the last instalment the property 
would be theirs. The licensees continued in possession and paid instal- 
ments up to the father’s death. The father devised the house to his 
widow, who claimed it from the daughter-in-law, the son having gone 
to live with his mother. The Court of Appeal held that so long as the 
licensee paid the instalments the licence was irrevocable, not only as 
against the licensor, but also as against his successors in title. 


In so far as this decision makes a licence irrevocable as against 
successors in titie as well as the original licensor, it is very severely 
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criticised in an article, ‘‘ Licences and Third parties,”’ in the Law Quarterly 
Review, Vol. 68, p. 337. It also raises the question how far the decision 
of the High Court in Cowell v. Rosehill Racecourse Co. Ltd. (56 C.L.R. 
6V5) is still binding in Australia. 


The High Court decided, contrary to Hurst v. Picture Theatres Lid. 
({1915} 1 K.B. 1), that a licence is revocable at will, and that if the 
revocation is in breach of a contract the only remedy is an action for 
damages for breach of contract. Probably no one would now defend, 
at any rate after reading the High Court judgment, the actual grounds 
on which the Court of Appeal decided Hurst v. Picture Theatres Litd., 
but the view is now taken in the Court of Appeal that in such a case 
equity will grant an injunction to restrain the breach of an express or 
implied undertaking not to revoke a licence. See Millenium Productions 
Ltd. v. Winter Garden Theatre (London) Lid. ({1946) 1 All E.R. 678, 685), 
Foster v. Robinson (supra) at p. 156, and Errington v. Errington (supra) 
at p. 298. If this is correct it would appear to follow that where an 
injunction is not appropriate (e.g., in an action for damages for assault 
by a licensee who has been ejected by the licensor) an equitable rejoinder 
will be available to the reply that the licence was revoked. Both these 
propositions were considered by the High Court, much more fully than 
they have been in the Court of Appeal, and rejected. When the Winter 
Garden Theatre case went to the House of Lords, the decision of the 
Court of Appeal that an injunction should issue was reversed, but only 
on the ground that the licence in question was not perpetual, as the 
Court of Appeal had held, but terminable on reasonable notice, and that 
the plaintiffs had not discharged the onus of showing that the period 
of notice was unreasonable. It has not yet been expressly decided by 
the House of Lords that equitable principles prevent a licence from 
being revoked before the period agreed to has expired. In the Winter 
Garden Theatre case Lord Simon approved of the decision in Hurst v. 
Picture Theatres Ltd. Lorca Porter took a view which led him to say: 
“Tt may well be that nov r common law and chancery remedies 
can be administered by any branc!: of the High Court, a different decision 
[in Wood v. Leadbitter| would be given, but even if that be conceded it 
does not seem to me to have any bearing on the case now presented to 
your Lordships.’’ Lord Uthwatt said it was unnecessary to consider 
whether Hurst’s case was rightly decided, but confessed his present 
inability to see any answer to the propositions of law stated by the 
Master of the Rolls in the case under appeal. Lord MacDermott 
expressed no opinion at all on the question of equitable remedies, and 
did no more than decide that no breach of contract had been proved. 


It might be argued that the House of Lords would not have con- 
sidered the question whether the contract required reasonable notice to 
determine the licence unless it took the view that Wood v. Leadbitter 
no longer applied. But the action was for damages as well as for an 
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injunction, the Court of Appeal had held that the licence was perpetual, 
and the licensor rested his case on compliance with the contract and did 
not question Hurst’s case. If in some future case the considerations on 
which the High Court held that an injunction to restrain revocation of 
a licence should not be granted were presented to the House of Lords, 
it is not clear that what was decided in the Winter Garden Theatre case 
would prevent the adoption of the High Court’s view. It would seem 
to follow that for the time being courts in Australia should follow 
Cowell v. Rosehill Racecourse Co. Ltd. rather than the English decisions. 
This would leave a licensee in occupation of premises liable to have his 
licence terminated at any time, so that he would be entitled to remain 
only for what Lord MacDermott, in the Winter Garden Theatre case 
called a packing up period. 
W. N. HARRISON 


PRIVATE INTERNATIONAL LAW. 
Foreign Judgments. 

Dulles v. Dulles! is not a case on a foreign judgment but the principle 
there acted upon regarding submission to the jurisdiction would probably 
be relevant to the question of the competency of a foreign Court when 
the conduct of the defendant is alleged to constitute a submission to the 
jurisdiction. In this case the question was whether the father of an 
infant against whom an order for maintenance was sought had submitted 
to the jurisdiction inasmuch as he was represented by counsel and 
solicitor who objected to the jurisdiction on the score of his being an 
American resident. It was held that an appearance to protest to the 
jurisdiction and not to argue on the merits is not a submission to the 
jurisdiction. This is an important decision because the case of Harris v. 
Taylor? appears to be an authority to the contrary. That case was 
somewhat unconvincingly distinguished on the ground that it was a case 
where service out of the jurisdiction had been effected and the defendant 
in the Manx Court had contested whether such service was authorised 
by the Manx Rules of Court. As the point was decided by the Manx 
Court against the defendant the Court would have had jurisdiction 
without any question of submission. This, however, appears to assume 
that local Rules of Court authorising service out of the jurisdiction create 
an internationally recognisable basis of jurisdiction. 


Foreign Torts. 


Koop v. Bebb® was the case of an action being brought in Victoria 
under the Victorian equivalent of the Fatal Accidents Act where the 
negligent act causing death occurred in New South Wales. It was 


1. [1951] 1 Ch. 842. 2. [1915] 2 K.B. 580. 
3. [1952] A.L.R. 37. 
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decided that the Victorian statute incorporated the rules of private 
international law on the matter and the act was “ not justifiable ’’ in 
New South Wales by reason of the fact that New South Wales possessed 
similar legislation. The case is noteworthy for the assumption that a 
case of a tort committed in another Australian State was to be considered 
merely by reference to the rule in Phillips v. Evre.* It may be, however, 
that by virtue of the “ full faith and credit ’’ clause of the Commonwealth 
Constitution (section 118) such cases when arising between sister States 
of the Commonwealth should be considered entirely without reference to 
the question of actionability by the lex fort. 


EK. I. SYKES 


TORTS. 
The Confines of the Tort of Negligence. 

The most interesting decision of the year was undoubtedly that 
of the Court of Appeal in Candler v. Crane Christmas & Co.1 The tort 
of negligence is in a state of flux and this decision brings into striking 
juxtaposition what we may call the conservat:ve and the reformist 
tendencies which are operating in this ficld. The question was whether 
a firm of accountants who had been asked by a company to prepare 
the accounts relating to the financial position of the company with the 
intention, known to the accountants, that they should be submitted to 
the plaintiff who was proposing to invest money in the company were 
under any lability to the plaintiff when the accounts in fact were 
negligently prepared and contained various mis-statements and the 
plaintiff had acted on the faith of them to his detriment. It was held 
by a majority that the action would not lie. 


Obviously the obstacle to holding that such an action would lie 
was the decision of the House of Lords in Derry v. Peek? and the real 
question was whether the principle enunciated in that case had been 
affected by the decision in Donoghue v. Stevenson. The majority took 
the view that though Derry v. Peek was a decision on the meaning of 
fraud, its necessary substratum is that a merely negligent representation 
afforded the person relying on it no cause of action at all and that the 
decision in Donoghue v. Stevenson had not modified either expressly or 
impliedly such principle or the case of Le Lievre v. Gould? which was 
based’on it. In their view the decision in Donoghue v. Stevenson and 
the following cases had not travelled beyond the negligent circulation 
or repair of chattels resulting in physical injury either to person or 
property. The dissenting judgment of Denning L.J. lays much stress 
on the “ neighbour ”’ principle enunciated by Lord Atkin in Donoghue v. 


(1869) L.R. 4 Q.B. 225. 


4. 
1. (1951) 2 K.B. 164. 2. (1889) 14 App. Cas. 337. 
3. [1893) 1 O.B. 491. 
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Stevenson and contends that this principle could not be confined to the 
case where the article put into circulation was a chattel or where the 
failure to take care caused physical injury. The learned Judge thought 
that all that Derry v. Peek decided was that in the particular circum- 
stances of that case there was no duty to be careful. 

On broad grounds of justice it is impossible not to agree with the 
conclusions of Denning L.J. and his careful formulation of the limits 
of the duty which he suggests exists, which depends on a very precise 
application of the principle of proximity, should remove any objection 
that a socially dangerous principle would be unleashed. Yet it is difficult 
not to feel that the road is closed by the decision of Derry v. Peek. 
Statements tending to confine the principle of this decision, viz., that 
it is confined to the tort of deceit and not to the tort of negligence or 
that it is confined to actions for damages for misrepresentation and not 
for the negligent performance of a task, would be more convincing had 
the case been decided in the days of the forms of action. It is difficult 
to see how the plaintiff could have succeeded in Candler’s case without 
overthrowing the basis of Derry v. Peek. : 

The general questions raised by this case are discussed by Mr. Justice 
Fullagar in his paper “ Liability for Representations at Common Law ”’® 
delivered to the Jubilee Legal Convention of the Law Council of Australia 
and the decision itself has been accorded very full and critical attention.® 
Invitees. 

One feels little hesitation in describing the decision of the House of 
Lords in London Graving Dock v. Horton’ as unfortunate. The facts 
were that the plaintiff was a welder in the employ of sub-contractors who 
had been engaged by the defendant ship repairers in carrying out repairs 
to a ship which was in the occupation of the defendants. The staging 
provided by the defendants for the plaintiff and other workmen was 
inadequate and unsafe but the plaintiff as an experienced worker had 
full knowledge of the inadequacy. He had made certain complaints 
regarding the matter to the defendants but no steps were taken to effect 
a change and he did not insist. Later he was injured by reason of the 
condition of the staging. The House of Lords held by a majority that 
the ship repairers were exonerated by reason of the knowledge possessed 
by the plaintiff. It was common ground that the plaintiff was an invitee 
but the House of Lords, whilst agreeing with the Court of Appeal in 
rejecting the view of Lynskey J. that the danger could not be described 
as unusual because the plaintiff knew of it, yet held that the fact that 
the plaintiff had full knowledge and appreciation of the risk meant that 
the invitor’s duty was fulfilled and that it was not necessary to go further 
and show that the invitee had voluntarily agreed to run the risk. 

4. Candler v. Crane Christmas, supra, at pp. 179-184. 

5. Published together with the ensuing discussion in 25 A.L.J. 278. 
6 

‘. 


. See articles in 67 L.Q.R. 466 and 15 Mod. Law Review 160. 
[1951] A.C. 737. ; 














ae 


Legal Landmarks of 1951-1952 83 


The decision necessarily, it is submitted, implies that the duty of 
the occupier cannot be put higher than a duty to warn, and hence this 
duty will not exist when there is full knowledge or, semble, when the 
danger is an obvious one. Now it has been settled that in the master- 
servant relationship mere knowledge of the danger will not debar the 
servant from recovering; the broad justification for this is that a servant 
is not given the necessary freedom of choice which would be necessary 
to enable him to make use of the knowledge. If objection on his part 
is unavailing all he can do is to seek other employment. Yet an employee 
who is not in contractual privity with the defendant occupiers may 
equally lack true freedom of action. In the instant case it would seem 
to be equally unjust to expect the plaintiff to quit the service of the 
sub-contractor by whom he was employed when his complaint was 
disregarded. 


It is submitted that a warning given to an invitee should be regarded 
as a discharge of the invitor’s responsibility only if in fact once the 
warning was given the plaintiff would be acting unreasonably if he failed 
to avoid the danger. Obviously this state of things can exist only under 
certain circumstances and not in all. The occupier is bound to exercise 
reasonable care to prevent damage from unusual danger. In some cases 
the fact that a warning is given, or that knowledge making it unnecessary 
exists, will mean that the duty is discharged, or alternatively that the 
invitee by acting in disregard of the situation may manifest contributory 
negligence or constitute himself as volens, but to regard warning or 
knowledge as enough in all cases is to destroy the flexibility which is 
the greatest virtue of the statement of the law by Willes J. in Jndermaiyr 
v. Dames.8 The only hopeful feature in the case appears to rest in the 
fact that the plaintiff as an expert fully appreciated all the implications 
of the danger and that it may be possible to distinguish the case in later 
situations where the plaintiff knew that a risk existed but did not have 
full knowledge of the nature and extent of the danger. 


Vicarious liability. 

‘Cassidy v. Ministry of Health® was quite an ordinary case involving 
the question of the liability of a hospital authority in respect of the 
negligent acts of medical officers who were whole-time members of the 
hospital staff and the Court held the authority liable. What calls for 
comment is that while Somervell L.J. and Singleton L.J. were content 
to base their judgments on the fact that the medical men were employed 
under contracts of service, an entirely different path of reasoning was 
employed by Denning L.J. He disagreed with the suggestion that the 
test of liability was whether the doctor or surgeon was employed under 
a contract of service or a contract for services. The true test was: who 
employs the doctor or surgeon ? If the hospital was under an initial 


8. L.R. 1 C.P. at 288. 9. [1951] 2 K.B. 343. 
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duty to use care in treating a patient, then they were responsible whether 
they delegated the performance of that duty to a servant under a contract 
of service or to an independent contractor under a contract for services. 
The distinction between a contract of service and one for services only 
became important when the employer was sued not for a breach of his 
own duty of care, but for some collateral act of negligence committed 
by the person he employed. Of course if the patient himself engaged the 
doctor the authority would not be liable. 

The principle expounded might well, if accepted, not only 
revolutionise the law concerning the lability of hospital authorities, 
but also introduce a much needed element of scientific principle in the 
confused subject of liability for the acts of independent contractors. 
It is possible, however, that the principle expounded by Denning L.J. 
may well involve a certain petitio principii in so far as he deals with a 
difference between the defendant being sued for his own breach of duty 
and for a breach of duty of those whom he employs. 


Master and Servant. 


The same problem as confronted the Court in Twine v. Bean’s 
Express Ltd.,)° viz., the question of the liability of the master when his 
servant, acting contrary to instructions, has given a lift to a person and 
then injured him by negligent driving, arose again in Conway v. George 
Wimpey & Co.4 and was decided substantially on the same reasoning 
as that of Uthwatt J. (as he then was) in the earlier case,!* viz., that in 
such cases the master owes no duty of care to the unauthorised passenger 
who is in the position of a trespasser. It is submitted that this is the 
correct approach in this type of case and that the test of course of 
employment adopted by Denning L.J. in Young v. Edward Box & Co. 
Lid. is unjustified. If Conway v. George Wimpey and Twine v. Bean’s 
Express Ltd. have to be justified on the basis of course of employment 
they would probably be incorrect decisions inasmuch as it has frequently 
been held that mere prohibition does not place a servant’s act outside 
the course of employment. It is submitted that the two cases mentioned 
do not decide that there can be no duty of care in any circumstances 
owed to a trespasser, but that in the particular circumstances no duty 
of care existed. 

Common Employment. 


With the enactment of the Law Reform (Abolition of the Rule of 
Common Employment) Act of 1951 by the Queensland legislature the 
rule of common employment, with its overlaid structure of subtle dis- 
tinctions designed to avoid the injustice which frequently resulted from 
it, has now ceased to be law. 


10. (1946) 62 T.L.R. 458. 


11. [1951] 2 K.B. 266. See also R. W. Baker, The Importance of a Word in the 


Respondeat Superior Doctrine, ante p. 1. 
12. (1946) 62 T.L.R. 155. 13. [1951] 1 T.L.R. 789. 
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Though the facts of National Coal Board v. Evrns & Co. are not 
of great significance, the case is interesting inasmuch as the plaintiffs 
in an action for damage to property did not rely on negligence, but 
based their claim directly on trespass, alleging in substance that under 
the old writ of trespass lability was absolute. The Court, however, held 
that in view of the fact that the injury was entirely non-volitional and 
accidenia! there was no liability. It appears that in the case of non- 
intentional injury to property not occurring on the highway it is open 
to tle plaintiff to sue in trespass and not in negligence, the advantage 
being that the onus would be on the defendant to prove a case of 
inevitable accident, not on the plaintiff to prove negligence. Early 
cases, however, suggesting that the liability was absolute such as Leame 
v. Bray’? would appear to be displaced by such later authorities as 
Stanley v. Powell.® 


Less of Consortium. 

The claim of the wife against a third person for the loss of the 
consortium of her husband has usually been made in a case where there 
has been an intentional enticing away of the husband. Best v. Fox? 
therefore posed a novel set of facts in that the injury to the consortium 
was unintentional. Briefly, the facts were that the plaintiff's husband 
had been injured in an accident owing to the negligence of the defendants. 
As a result he was rendered incapable of sexual intercourse and the claim 
of the wife against the defendants was initially for a deprivation thereby 
of the consortium of her husband, but this was subsequently amended to 
a Claim for interference with her rights of consortium. The trial judge, 
Croom-Johnson J., dismissed the action on the ground of the lack of 
intentional interference with the wife’s rights. The Court of Appeal 
upheld this decision but on the ground that the consortium bond 
comprised other elements than sexual satisfaction, viz., companion 
ship, mutual services and affection, that consortium was one and 
‘indiscerptible ’’ and no action lay for loss of a portion of it. There 
had to be complete loss. On the actual point relied on by Croom 
Johnson J. the views of the Court of Appeal revealed some difference of 
opinion and a good deal of perplexity. It had been recognised in England 
that a wife had a right of action in a case of intentional enticement 
away.'® It had also been firmly established that a husband’s right 
existed even where the deprivation had been duc t» a negligent act!® 
but the balance of opinion was against recognisin: a like rule in the 
case where the wife was the injured party. All three judges regarded 
14. [1951 2 K.B. 3861 15. 3 East. 593, 600. 

16. (1891) 1 O.B. 86 17. [1951] 2 K.B. 639. 
18. Newton v. Hardy, 149 L.T. 165. The decision in Australia to the contrary in 

Wright v. Cedzich, 43 C.L.R. 4938, would probably now be over-ruled by the 


High Court 
19. See e.g. Mallett v. Dunn (1949), 2 K.B. 180 
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as anomalous the old rule that the husband had a right to sue for a 
negligent deprivation of consortium and that the wife did not, whether 
based on the view that the husband had a proprietary right in consortium 
or that the cause of action was based on the concept of servitium as well 
as consortium, but whereas Birkett L.J. thought that the exclusion of 
the wife’s right of action in such circumstances had been overthrown by 
the whole character of the legislation passed in the last seventy years, 
the other two judges thought that the rule of exclusion was too strongly 
entrenched to yield to anything but the intervention of the legislature.?° 


E. I. SYKEs. 


THOMAS PENBERTHY FRY. 

Dr. Thomas Penberthy Fry, E.D., M.A., LL.M. (Qld.), B.C.L. 
(Oxon.), S.J.D. (Harv.), at first Lecturer and later Senior Lecturer in 
Law at the University of Queensland from 1936 to 1948, died at Canberra 
on 23rd September, 1952. Dr. Fry was born on 19th June, 1904, and 
after attending various schools in Brisbane entered the Faculty of Arts 
at the University in 1922. After obtaining First Class Honours in History 
and Economics in 1926 he was awarded a Foundation Travelling Scholar- 
ship, and took the B.C.L. degree at Oxford. While in England he became 
a member of Gray’s Inn, and was called to the Bar. From Oxford he 
proceeded to Harvard University with a Commonwealth Fund Fellow- 
ship, and there he obtained the degree of Doctor of Juridical Science 
(S.J.D.). Other degrees awarded to him were the Queensland Master of 
Arts and Master of Laws. 


After returning to Queensland he was called to the Bar in September, 
1931. Until 1936 he practised at the Bar, and at the same time held a 
part-time lecturing position in the Department of History. When the 
T. C. Beirne School of Law was established at the University in 1936 he 
was appointed Lecturer in Law, and later, on a general re-grading of 
University teaching staff, a Senior Lecturer. 

Dr. Fry was a man of boundless energy and extraordinary power of 
work, and during the years before the war he was acfive in many fields 
besides his practice at the Bar and later his University teaching. He 
was mainly responsible for the founding of the Australian and New 
Zealand Society of International Law, and was its Honorary Secretary 
and a joint editor of its Proceedings. He also established a Queensland 


20. The decision of the Court of Appeal has now been affirmed by the House of 
Lords, but on the ground taken by Croom-Johnson J. The view of Birkett 
L.J. on the wife’s right to sue in respect of a negligent deprivation was clearly 
rejected. 
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Branch of the Royal Institute of International Affairs, and became 
President of the Branch. He was active in the Australian Military 
Forces, holding the rank of Captain, and he organised and was command- 
ing officer of the University Military Detachment. In 1933 he was 
appointed Honorary A.D.C. to the Governor of Queensland. 

In May, 1940, Dr. Fry joined the A.I.F. and was appointed to 
General Blamey’s staff as judge-advocate with the rank of Major. In 
the same year he went to the Middle East, and was appointed Deputy 
Judge-Advocate-General with the rank of Lieutenant-Colonel. He was 
mentioned in despatches for distinguished service in the Middle East. 
He returned to Australia in March, 1942, and served here for the 
remainder of the war. During the last period of the war he was attached 
to the Directorate of Research, Department of the Army, for the purpose 
of producing an annotated edition of the laws of Papua and New Guinea. 
He continued with this work, which later was transferred to the Legal 
Research Section of the Department of External Territories, in a part- 
time capacity after his return to University duties in 1946. 

On returning to civilian life, Dr. Fry took up his University teaching 
duties and other peace-time activities with his usual energy. He con- 
tinued at the University until early 1948, when he resigned to become 
officer in charge of the Legal Research Section of the Commonwealth 
Department of External Territories. 

In the early days of the Law School the small teaching staff carried 
a heavy load of subjects, and Dr. Fry was responsible for Constitutional 
Law, Equity, Criminal Law, Real Property and Conveyancing, Torts, 
and part of Roman Law. Even after the war, when the staff had been 
increased, he lectured in Constitutional Law, Land Law, Public Inter- 
national Law, and part of Equity. Constitutional Law and Land Law 
were the subjects to which he devoted most research, and the result of 
his work in these fields is to be found in cyclostyled bound volumes 
entitled ‘“‘ The Crown, Cabinets and Parliaments in Australia,’’ ‘“Aus- 
tralian Courts and Administrative Tribunals,” and ‘“ Freehold and 
Leasehold Tenancies of Queensland Land.” The last volume mentioned 
contains a unique study of the highly elaborate system of Crown Land 
leases. It is unfortunate that Dr. Fry did not, before his premature 
death, find opportunity to carry out his plan of putting these works in 
a form suitable for ordinary publication. As it is, his published work in 
general fields of law consists mainly of articles in various Australian and 
overseas journals. A rather more substantial publication is his “ Inter- 
national and National Competence of Australian Parliaments to Legislate 
in Respect of Extra-Territorial Crime ’’ (University of Queensland Papers, 
Faculty of Law, Vol. I, No. 2). His main work in his later years was 
his editorship of the Annotated Laws of Papua and New Guinea, already 
mentioned. At the time of his death he was engaged on a revision and 
consolidation of the criminal law of Papua and New Guinea. 
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ry took a close personal interest in his pupils as 


Iwavs most concerned to do the best he could for 


his experience in America he introduced into his 





classes here a modified case method of teaching and preferred seminars 


to the traditional lecturing system. Students sometimes complained of 


| 


the volume of cyclostyled material he put into their hands, but although 


he could net bring himself to withhold from them the results of his own 


research, he was an indulgent examiner. 


As a member of t faculty of Law, Dr. Fry was fertile in suggestions 
for improvement of 1 course and the provision made for students, and 
energetic in assistil rry out the suggestions adopted. Amongst the 


devi lopments he proposed and he Iped to get adopted were the first stages 
of the introduction of a day course as well as the original evening course 
in Law, the establishment of a separate departmental Law Library 
providing greatly improved facilities for study by law students, and the 
founding of this Journal. He was always a salutary influence on those 
wound him. who were inclined to sit back and be content with things 
as they were. 

lor this reason what he did was not always as well received as it 
might have been; and it would create a false picture to speak of his 
immense power of work, his enthusiasm, initiative, driving force, and 
power to get things done in face of apathy and even hostility, without 
at least mentioning that he had the defects of his qualitie.. Although 
at bottom a kindly man, and active in helping those he felt needed and 
deserved help, he also trod on many toes, with the result that professional 
opinion in Queensland has done him less than jusi.ce. But in fact, as 
our contemporary, the Australian Law Journal, has said, his death is a 
loss to Australian legal thought. With somewhat less dispersal of his 
energies, or with longer i.fe and better health, he would have left a far 


sreater permanent contribution to legal literature than he has. 


W. 
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BOOK REVIEWS. 


Essays on the Australian Constitution. Edited by R. Else-Mitcheil. 


The Law Book Co. of Australasia Pty. Ltd., 1952. 


In 1901 Sir John Ouick and Sir Robert Garran in their wo m 
the Constitution (at p. 340) wrote: “ Nations are made only by great 


occasions, not by paper constitutions. But the energy will be there, 


and in the fulness of time, when the opportunity comes, the nation will 
arise like a bridegroom coming forth from his chamber, like a strong 
man to run a race.’’ How far this rather picturesque forecast has been 
assisted by the Constitution itself is amply illustrated by this compre- 
hensive and well balanced set of essays. In covering an important range 
of Constitutional subjects the particular significance of the Common- 
wealth’s fifty years of life receives some prominence. 

rhe first essay is that of the recently retired Chief Justice, the 
Right Honourable Sir John Latham, on the “ Interpretation of the 
Constitution,” a vast subject most compendiously treated. Approaching 
the subject historically, the learned author considers the true nature of 
the Constitution, a supreme law capable of meeting expanding needs, 
and the significance of these considerations. He comments pointedly on 
important powers and developments. The result is a bird’s-eve view of 
the Constitution delightfully expressed. 


One matter of considerable moment dealt with by Sir John Latham 
is that of uniform taxation, the widespread effects of which are also 
mentioned by Mr. Ross Anderson and Mr. A. J. Hannan. Indeed one 
thing the essays emphasise is the dwindling power of the States. The 
Senate has failed as a protector of State rights. The taxation power is 
enormous. The Capital Issues Case has shown the wide scope of the 
defence power, even in the absence of hostilities. The potentialities of 
the External Affairs power, as Mr. Ross Anderson points out, are 
tremendous. Moreover, Section 105 A (inserted by Act number 1, 1929, 
s. 2, and providing for agreements with the States with respect to public 
debts) contains possibilities for circumventing other provisions of the 
Constitution (as Mr. A. J. Hannan indicates), the extent of which is 
unmeasured. 


Other Essayists are Professor F. R. Beasley, who provides a vigorous 
study of Parliamentary history, and Professor G. Sawer, who grapples 
with problems of the judicial power. Mr. D. I. Menzies, O.C., makes a 
lucid statement of the defence power, weaving his authorities into his 
thesis in the way of the practising Barrister. He analyses the Communist 
Case and adds a pertinent addendum on the effect of the Capital Issues 
Case on the Communist Case. Compulsory acquisition relating to the 
Commonwealth is handled by Professor R. W. Baker, who discusses at 
the outset the moot point as to whether there is a prerogative power of 
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acquisition in the Crown as representing the Commonwealth. Mr. R. M. 
Eggleston, Q.C., makes a very practical contribution to the vexed subject 
of Industrial Relations, while Trade, Commerce and Intercourse is the 
subject of the essay of Mr. P. D. Phillips, Q.C. His pregnant adjectives 
and comments in passing rather slow the reading, but add to the meatiness 
of the essay. His statement on the sway of opinion on the ever topical 
Section 92 is accurate and up-to-date. Whether the latest Transport 
Case, Hughes and Vale Pty. Ltd. v. New South Wales, will go as far as 
the tendency he describes, is dependent upon a reserved judgment. 

The final essay is that of Mr. J. G. Starke on “* The Commonwealth 
in International Affairs,’’ which is a very useful historical statement on 
this matter of growing importance. 


One can find matters capable of sustaining a difference of opinion; 
and one can discover points attracting criticism, for instance, the tendency 
of some of the writers to refer to sections and placita without reminding 
the less informed reader of their subject matter. However, it is beyond 
doubt that this collection of essays is a worth-while contribution to our 
Constitutional literature. There is a fine blending of the academic and 
practical approach, and Constitutional Lawyers of all standings will find 
the book useful. 


The Editor, Mr. R. Else-Mitchell, and the Publishers are to be 
congratulated on the choice of subject-matters, and the galaxy of talented 
gentlemen who have contributed. 

A. L. BENNETT* 


The Australian Constitution. 2nd ed. By H. S. Nicholas. The Law 
Book Co. of Australasia Pty. Ltd., 1952. 

Although Nicholas has increased in size from 293 pages to 391, the 
second edition follows the same plan as the first, the expansion being 
mainly due to bringing the material up-to-date. It was a happy thought 
to add in a fourth appendix the text of the Constitution of the U.S.A. 

The Australian Constitution is a peculiar mixture. As the title-page 
indicates, it is primarily an analysis of the terms of the Federal Constitu- 
tion and of the case-law which has been built up around them, and 
Mr. Nicholas has kept very closely to the judicial authorities. But one 
of his methods is to reproduce verbatim many portions of mary 
judgments, often without any comment or explanatory text at all. The 
result is a very disjointed mixture of text-book and of materials-book in 
the American sense, which does not make for easy reading. It seems to 
me that the book thus falls between the two stools with not nearly enough 
space devoted either to text or to materials. But this is not all. 
Recognising the impossibility of fully understanding the Constitution 


*Q.C., B.A. (Queensland); Barrister of the Supreme Court of Queensland. 
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without some reference to the broader political and economic aspects of 
constitutional law, Mr. Nicholas has devoted quite a substantial amount 
of space to some of those aspects. He has sections, for example, on the 
United Nations, the Pacific Pact, the International Monetary Fund and 
the International Bank, the Commonwealth Bank, the determination by 
the Commonwealth Arbitration Court of the basic wage and standard 
hours of work. There is no doubt that some of these sections are very 
useful aids to seeing the Constitution in action—the chapter on Finance 
is an admirable short account of this complex subject, especially in its 
Commonwealth-State relations aspect—but again it seems that the aim 
is far too broad for anything like justice to be done to it in the limited 
space available. 

On the rare occasions when Mr. Nicholas does permit himself the 
luxury of a comment he sometimes makes disconcertingly bald statements. 
For instance, on p. 30: one of the reasons he suggests for the greater 
anxiety shown by the High Court than by the U.S. Supreme Court to be 
guided by the text of the Constitution is “‘ the training of the justices, 
not as teachers of law but as practising barristers.’’ Have U.S. judges 
been trained as teachers of law in significant numbers? And on two 
occasions (p. 278 and p. 302), he says that Lord Porter’s remark in the 
Banks Case—that “‘ the problem to be solved will often be not so much 
legal as political, social, or economic ’’-—has been misinterpreted, without 
saying either how it has been misinterpreted or what Lord Porter really 
meant. 

Criticism could be directed at the author’s treatment of numerous 
subjects, but space does not permit. Nicholas is far from being a great 
book, but it is essential for both the student and the practitioner because 
it is the only up-to-date work on the Constitution. The author and the 
publishers are to be congratulated on their enterprise in taking up this 
vast, difficult, and unwieldy subject. And if the result is disappointing 
it may only serve to show that what is needed now is not a compre- 
hensive, and thereby thinly-spread, book on the whole Constitution, but 
a series of intensive monographs on particular aspects of it. In this the 
publishers’ recent Essays on the Australian Constitution may be hailed as 
a small beginning. 

Ross ANDERSON. 


Mackenzie's Practice in Divorce, 6th edn., 1952. By Frank B. Treatt, E. H. St. 
John, and D. L. Mahoney. The Law Book Co. of Australasia Pty. Ltd. 


This work is in the form of an annotation of the Matrimonial Causes Act, 
1899-1951, of New South Wales. The aim of the original author, the late Mr. 
W. IX. S. Mackenzie, whose name is retained in the title, was to state the practice 
in divorce in New South Wales. The authors of the present edition have not 
departed from that aim as the inclusion of over one hundred forms indicates. 
Outside New South Wales the work has attracted practitioners because of the 
concise statement of the general principles of matrimonial law in the notes. The 
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task of incorporating in the notes the case law decided since the last edition was 
published in 1935 has involved an amount of re-writing, but this has been done 
on the model of the earlier editions without unnecessary expansion. While 
variations in the law and practice between the States are not dealt with, the 
usefulness of the work is increased by an abridgement of the divorce laws of the 
States and Territories. The work also includes an annotation of the Matrimonial 
Causes Act 1945 (Commonwealth), and an annotation of the Service and Execution 
of Process Act, 1901-1950 


The Austyvelian Parliamentary Handbook, 1952. Edited by W. Farmer Whyte. 


\ngus and Robertson Ltd., Sydney and London. 42s. 


lor those whose occupations or interests lead them into the labyrinth of 
\ustralian Parliaments and Government departments this publication should serve 
as a useful g 





‘-book to save them from getting hopelessly lost. It is not in any 
sense a literary or academic treatise on Australian governmental organisation, but 
is simply a practical collection of facts and information. Some of the items are 
available in the Commonwealth Year Book, but most of the information is not 
readily accessible in other sources. One can find in the Handbook, for example 
the names and mailing addresses of all members of the Federal Parliament, the 
Standing Committees and officers of the Federal Houses, the telephone numbers of 
Ministers and their secretaries, the principal officers of all Commonwealth depart- 
ments with a short statement of the functions of each department and the Acts 
administered by each department, Australia’s diplomatic representatives overseas 
and diplomatic, trade, and consular representatives in Australia, the complete results 
of the last Federal elections, a record of the voting in the various Constitutional 
referenda, and a short biography of every member of the Federal Parliament. 
There are also a number of tables giving figures for various aspects of Commonwealth 
finance. 

The bulk of the space in the Handbook is given to the Commonwealth, but 
the section devoted to the States contains a brief statement of the composition of 
the State Parliaments and the methods of election, the state of the parties in the 
various Houses, and the names of Ministers and members of Parliament, judges, 
and the principal public officials. Curiously enough, the Queensland section does 
not mention the Industrial Court, whereas in the New South Wales section not 
only are the members of the Industrial Commission listed, but also members of the 
District Courts and the Crown Employees’ Appeal Board , 

The preface states that the Handbook will be issued at regular intervals 
without indicating the length of the interval. If it is to continue to be 
useful, it would seem that it must be published at least annually in order 
to keep abreast of elections for the seven Parliaments, and such human inevitabilities 
among Ministers, members of Parliament, and public officials as deaths, retirements, 
resignations, and promotions 
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